November 29, 2001

(A-18J)

John Bl air

Val | ey Watch, Inc.

800 Adans Avenue
Evansville, Indiana 47713

Dear M. Blair

Thank you for your March 12, 2001, letter regarding Valley Wtch,
Inc.'s coments on Indiana's Clean Air Act title V operating
permt program You submtted your comments in response to the
United States Environnental Protection Agency’s (U S. EPA s)
Notice of Comment Period on operating permt program
deficiencies, published in the Federal Register on Decenber 11,
2000. Pursuant to the settlenent agreenent discussed in that
notice, U S. EPAis issuing notices of program deficiencies for

i ndi vi dual operating permt prograns, based on the issues raised
that U S. EPA agrees are deficiencies, and is respondi ng to other
concerns that U S. EPA does not agree are deficiencies wthin the
meani ng of part 70.

We reviewed the issues that you raised in your March 12, 2001
letter and determ ned that sone issues indicate permt-specific
deficiencies. However, we have determ ned that these issues are
not system c and therefore do not constitute deficiencies within
the neaning of part 70. U S. EPA s response to each of your
program concerns i s encl osed.

We appreciate your interest and efforts in ensuring that
Indiana's title V operating permt programneets all Federal
requi renents. |If you have any questions regardi ng our anal ysis,
pl ease contact Sam Portanova at (312) 886-3189.
Si ncerely,

/sl
Bharat WMat hur, Director
Air and Radi ation Division

Encl osur e
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cc: Janet McCabe, Assistant Conm ssioner
Ofice of Alr Quality
| ndi ana Departnent of Environnmental Managenent



Enclosure
U.S. EPA’s Response to Valley Watch, Inc."s Comments on Indiana’s
Title V Operating Permit Program

1. Comment: IDEM 1is using Title V permits to make certain
major sources "'minor' with respect to the Clean Air Act"s
nonattainment New Source Review (NSR) and Prevention of
Significant Deterioration (PSD) programs, even though these
sources were required to apply for PSD/NSR permits long ago.
It appears that the Title V permit for Fort Wayne Foundry
Corp. Pontiac Street Division (operating permit number TOO3-
6027-00070) makes the facility minor for PSD even though it
appears that the facility should have applied for a PSD
permit In 1986. The Title V permit for Hamilton Foundry and
Machine Co. also allows the source to avoid PSD i1in the same
manner. This is not an i1solated case.

Indiana®s policy of excusing NSR and PSD violations is iIn
conflict with U.S. EPA"s "Guidance on the Appropriate
Injunctive Relief for Violations of Major New Source Review
Requirements."” In that guidance, U.S. EPA explains that
when a case involves a source that failed to obtain any type
of permit or limit at the time of construction, the source
should not be allowed to avoid the installation and
operation of pollution control equipment or process changes
by obtaining a "synthetic®™ minor limit after the fact unless
compelling circumstances exist.

The identified problemis a permt-specific issue, not a Title V
program deficiency. Although you have identified this problemin
the two foundry permts nentioned above, U.S. EPA has not seen
this as a recurring issue in our review of Indiana permts. US.
EPA wi Il continue to nonitor this issue as part of its permt
oversight responsibilities.

Regardi ng your allegation that Indiana is excusing NSR and PSD
vi ol ations by inappropriately making certain major sources
“mnor,” we agree that the Fort Wayne Foundry and Ham |t on
Foundry permts do not adequately denonstrate that these sources
meet the limted requirements, as set forth in U S. EPA gui dance,
for qualifying for a synthetic mnor permt after the source
failed to obtain the proper construction permts. U S. EPA
general ly does not allow sources that should obtain pre-
construction permts to avoid that obligation after the fact.
However, U. S. EPA's injunctive relief guidance nmenorandum
provides for limted circunstances under which a source that has
failed to obtain a construction permt may obtain a synthetic
mnor limt after it achieves BACT/ LAER equi val ent em ssion
reductions. This scenario is limted to instances where a
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source's actual em ssions have never exceeded the major source
threshold. The Fort Wayne Foundry and Ham | ton Foundry permts
do not adequately denonstrate that these sources neet this
l[imted scenario. Therefore, we have referred these sources to
the U S. EPA Region 5 air enforcenent staff to investigate

whet her the sources have avoi ded conpliance with the PSD

requi renents. After the conclusion of this investigation, U S.
EPA wi || discuss any remaining deficiencies in these two permts
with IDEM and w il take appropriate action if we cannot resolve
the issues satisfactorily .

2. Comment: Indiana has recently passed a statute that limits
the liability of companies that have violated PSD/NSR
requirements. Under that statute and associated policies,
IDEM 1s generally excusing most facilities that failed to
apply for a PSD or NSR permit at the time that they
performed a major modification.

The limted liability statute, 1C 13-17-7, addresses failure to
obtain a permt. According to IC 13-17-7-3, this provision does
not limt a source’s liability for failure to obtain, in advance,
a PSD or NSR construction permt as required under the Clean Ar
Act. However, this statute does provide a limt of $3,000 on
civil penalties that the state can inpose on a source for failure
to obtain a construction permt. U S EPA agrees that this [imt
on penalties is a restriction on enforcenment authority required
by 40 CFR 70.11. However, this limt is only available to
sources that submtted a conplete Title V or Federally
Enforceable State OQperating Permt application by Novenber 16,
1996. The statute states that the unpermtted activity nust have
been included in this application for a source to be able to use
this provision. Indiana' s statute of limtations, required | DEM
to commence enforcenent action against these facilities within 3
years of notification of these violations, or Novenber 16, 1999
at the latest. Since this statute was only available to sources
that identified unpermtted activities to | DEM by Novenber 16,
1996, and IDEM was required to take action on these sources by
Novenber 16, 1999, this statute is no |onger available for
sources which have failed to obtain a permt. Since this statute
can no longer restrict civil penalties against Title V sources,
U.S. EPA does not consider this to be a deficiency of the Indiana
Title V program However, in order to elimnate any confusion
regarding the use of this statutory provision, |Indiana has agreed
to delete the limted liability provision fromits statutes.

3. Comment : The limits included in the Fort Wayne Foundry
permit that are designed to keep the facility"s emissions
below major source levels are i1neffective. The monitoring
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required under the permit to assure compliance is very poor.
There 1s no ongoing monitoring, record keeping, or reporting
required to assure that the facility®s furnaces comply with
particulate matter (PM) limits. A one-time stack test would
not satisfy monitoring requirements under 40 CFR Part 70.

Section 504 of the Clean Air Act states that each Title V permt
must include "conditions as are necessary to assure conpliance

wi th applicable requirements of [the Act], including the

requi renents of the applicable inplenentation plan" and
"inspection, entry, nonitoring, conpliance certification, and
reporting requirenents to assure conpliance with the permt terns
and conditions." 42 U S. C. 88 766lc(a) and (c). In addition,
Section 114(a) of the Act requires "enhanced nonitoring"” at major
stationary sources, and authorizes EPA to establish periodic
nmoni t ori ng, recordkeeping, and reporting requirenments at such
sources. 42 U S.C. § 7414(a).

The regulations at 40 CF. R 870.6(a)(3) specifically require
that each permt contain "periodic nonitoring sufficient to yield
reliable data fromthe relevant tine period that are
representative of the source's conpliance with the permt" where
t he applicable requirenment does not require periodic testing or
instrunmental or noninstrunental nonitoring (which may consi st of
recordkeepi ng designed to serve as nonitoring). In addition, 40
CF.R 8 70.6(c)(1) requires that all Part 70 permts contain,
consistent wth 40 CF.R 8§ 70.6(a)(3), "conpliance
certification, testing, nonitoring, reporting, and recordkeeping
requi renents sufficient to assure conpliance with the terns and
conditions of the permt." |Indiana has incorporated these
requirenents into its regulations at 326 |1 AC 2-7-5(3).

U S. EPA recently clarified the scope of the Title V nonitoring

St éam Generating Plants, Petition No. VIiIl-00-1, Nov. 24, 2000
("Pacificorp”) (http://ww.epa. gov/regi on07/ prograns/artd/air/
titleb/t5menos/ woc020. pdf), and In re Fort Janmes Camas
MIIl,Petition X-1999-1, Decenber 22, 2000 (http://ww. epa. gov/
regi on07/ prograns/artd/air/title5/ petitiondb/petitions/fort_janes
_deci sionl999. pdf) for a conplete discussion of these issues. In
brief, the Adm nistrator concluded that, where the applicable
requi renent does not require any periodic testing or nonitoring,
permt conditions are required to establish "periodic nonitoring
sufficient to yield reliable data fromthe rel evant tine period
that are representative of the source's conpliance with the
permt." See 40 CF.R 8 70.6(a)(3)(i)(B). In contrast, where
the applicable requirenent already requires periodic testing or
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monitoring but that nonitoring is not sufficient to assure
conpliance, the separate regulatory standard at section
70.6(c)(1) applies instead to require nonitoring “sufficient to
assure conpliance.” The Adm nistrator’s interpretation is based
on recent decisions by the U S. Court of Appeals for the District
of Colunbia GCrcuit, specifically Natural Resources Defense
Council v. EPA, 194 F.3d 130 (D.C. Cr. 1999) (review ng EPA s
conpl i ance assurance nonitoring (CAM rul emaking (62 Fed. Reg.
54940 (1997)), and Appal achian Power Co. v. EPA, 208 F.3d 1015
(D.C. Gr. 2000) (addressing EPA s periodic nonitoring guidance
under Title V).

As applied to the Fort Wayne Foundry permt, for the units
permtted in section D.2, the infrequent testing in condition
D.2.3. is supplenented by nore frequent nonitoring,
recordkeepi ng, and reporting requirenents in permt conditions
D.2.4. and D. 2.5, and therefore satisfies the requirenent of
section 70.6(c)(1) that nonitoring be sufficient to assure
conpliance. However, we agree that the nonitoring requirenents
of permt condition D.2.4. are not sufficient to assure
conpliance. This condition defines normal as "conditions

prevailing, or expected to prevail, eighty percent (80% of the
time the process is in operation, not counting startup or shut
down time." We do not believe that recording "normal" visible

em ssions adequately denonstrates conpliance with the em ssion
[imts of permt condition D.2.1. This permt is currently under
appeal by the facility. After the conclusion of this appeal
process, U S. EPA will discuss any remaining deficiencies with

| DEM and wi ||l take appropriate action if we cannot resol ve the

i ssues satisfactorily.

The identified problem however, is a case-by-case permt issue
and not a Title V program adm nistration deficiency. Moreover,
U.S. EPA has not seen this as a recurring issue in our review of
I ndi ana permts, and therefore, we have no basis at this tinme for
finding that Indiana is inadequately adm nistering its Title V
program U S. EPAw Il continue to nonitor this issue as part of
its permt oversight responsibilities. In accordance with the
Clean Air Act section 505(b) and 40 CFR 8§ 70.8(c), U S. EPA may
object to any proposed permt we determ ne not to be in
conpliance with applicable requirenents or the requirenents of
part 70.

4. Comrent: The required one-time testing in the Fort Wayne
Foundry will only measure PM, rather than PM-10 (which is
particulate matter with a diameter of 10 microns or less).
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The testing requirenents in question apply to em ssion units that
are not subject to PM10 emssion |imts. These units were
constructed before U S. EPA established PM 10 as a regul ated

pol lutant, and therefore would not have been subject to PM 10
requi renents for PSD at the time of construction. As stated in
itens 1 and 3 of this letter, U S. EPA has concerns about
establishing synthetic mnor [imts for these em ssion units and
about the adequacy of the periodic nonitoring for these em ssion
units. However, U S. EPA does not find the lack of a PM 10
testing requirenent to be a deficiency of the Indiana Title V
program

5. Comment: The Fort Wayne Foundry permit allows the facility
to rely on AP-42 emission factors to demonstrate compliance
with permit limits, even though AP-42 emission factors are
only rough estimates of potential emissions and are not
designed for measuring a facility®"s compliance with
applicable emission limits.

W were not able to find instances in the Fort Wayne Foundry
permt which relied on AP-42 em ssion factors to denonstrate
conpliance with permt limts. Mreover, U S. EPA has not seen
this as a recurring issue in our review of Indiana permts, and
therefore, we have no basis at this tinme for finding that |ndiana
is inadequately adm nistering its Title V program W agree that
this practice woul d not be acceptable. Sources do have the
option of relying on AP-42 em ssion factors to predict future
potential em ssions. However, such em ssion factors are only
estimates and cannot be relied upon to denonstrate conpliance.

As di scussed herein, US. EPA wIll continue to nonitor this issue
as part of its permt oversight responsibilities. 1In accordance
with the Clean Air Act section 505(b) and 40 CFR 8 70.8(c), U S
EPA may object to any proposed permt we determne not to be in
conpliance with applicable requirenents or the requirenents of
part 70.





