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CIVIL CASE COVER SHEET Complex Case Designation CASE NUMBER:

~ Unlimited ❑ Limited
❑ Counter ❑ Joinder

(Amount (Amount
demanded demanded is Filed with first appearance by defendant

JUDGE:

exceeds $25,000 $25,000 or less (Cal. Rules of Court, rule 3.402) DEPT:

kerns i—o ue►~w rnus~ ue c~rnr~~eeeu isee msuucuuns un uaUe ~~.

Check one box below for the case type that best describes this case:
Auto Tort

❑ Auto (22)

❑ Uninsured motorist (46)

Other PI/PD/V1/D (Personal Injury/Property
Damage/Wrongful Death) Tort

❑ Asbestos (04)

❑ Product liability (24)

❑ Medical malpractice (45)

❑ Other PI/PD/WD (23)

Non-PI/PDNVD (Other) Tort

❑ Business tort/unfair business practice (07)

❑ Civil rights (08)

❑ Defamation (13)

❑ Fraud (16)

❑ Intellectual property (19)

❑ Professional negligence (25)

❑ Other non-PI/PD/WD tort (35)

Employment

❑ Wrongful termination (36)

❑ Other employment (15)

Contract

Breach of contract/warranty (06)

❑ Rule 3.740 collections (09)

❑ Other collections (09)

❑ Insurance coverage (18)

❑ Other contract (37)

Real Property

❑ Eminent domain/Inverse
condemnation (14)

❑ Wrongful eviction (33)

❑ Other real property (26)

Unlawful Detainer

❑ Commercial (31)

❑ Residential (32)

❑ Drugs (38)
Judicial Review

❑ Asset forfeiture (05)

❑ Petition re: arbitration award (11)

❑ Writ of mandate (02)

❑ Other judicial review (39)

Provisionally Complex Civil Litigation
(Cal. Rules of Court, rules 3.400-3.403)

❑ Antitrust/Trade regulation (03)

❑ Construction defect (10)

❑ Mass tort (40)

❑ Securities litigation (28)

❑ Environmental/Toxic tort (30)

❑ Insurance coverage claims arising from the
above listed provisionally complex case
types (41)

Enforcement of Judgment

❑ Enforcement of judgment (20)

Miscellaneous Civil Complaint

❑ RICO (27)

❑ Other complaint (not specified above) (42)

Miscellaneous Civil Petition

❑ Partnership and corporate governance (21)

❑ Other petition (not specified above) (43)

2. This case ~ is ❑ is not complex under rule 3.400 of the California Rules of Court. If the case is complex, mark the

factors requiring exceptional judicial management:
a. ❑ Large number of separately represented parties d. ~ Large number of witnesses

b. ~ Extensive motion practice raising difficult or novel e. ❑ Coordination with related actions pending in one or more courts

issues that will be time-consuming to resolve in other counties, states, or countries, or in a federal court

c. ~ Substantial amount of documentary evidence f. ❑ Substantial postjudgment judicial supervision

3. Remedies sought (check all that apply): a. ~ monetary b. ❑ nonmonetary; declaratory or injunctive relief c. ❑punitive
4. Number of causes of action (specify):

5. This case ❑ is ~ is not a class action suit.

6. If there are any known related cases, file and serve a notice of related case. (You may use form M-015.)

Date: 9/16/15 % ~~~ /'
Eric J. Firstman

TYPE OR PRINT NAMEI (SIGNATURE OF PARTY OR ATTORNEY FOR

NOTICE
• Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed

under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanctions.

• File this cover sheet in addition to any cover sheet required by local court rule.
• If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all

other parties to the action or proceeding.
• Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only.
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET
To Plaintiffs and Others Filing First Papers. If you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Civil Case Cover Sheet contained on page 1. This information will be used to compile

statistics about the types and numbers of cases filed. You must complete items 1 through 6 on the sheet. In item 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one. If the case has multiple causes of action, check the box that best indicates the primary cause of action.
To assist you in completing the sheet, examples of the cases that belong under each case type in item 1 are provided below. A cover
sheet must be filed only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or both to sanctions under rules 2.30 and 3.220 of the California Rules of Court.

To Parties in Rule 3.740 Collections Cases. A "collections case" under rule 3.740 is defined as an action for recovery of money
owed in a sum stated to be certain that is not more than $25,000, exclusive of interest and attorney's fees, arising from a transaction in
which property, services, or money was acquired on credit. A collections case does not include an action seeking the following: (1) tort
damages, (2) punitive damages, (3) recovery of real property, (4) recovery of personal property, or (5) a prejudgment writ of
attachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defendant files a responsive pleading. A rule 3.740 collections
case will be subject to the requirements for service and obtaining a judgment in rule 3.740.

To Parties in Complex Cases. In complex cases only, parties must also use the Civil Case Cover Sheet to designate whether the
case is complex. If a plaintiff believes the case is complex under rule 3.400 of the California Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be served with the
complaint on all parties to the action. A defendant may file and serve no later than the time of its first appearance a joinder in the
plaintiff sdesignation, acounter-designation that the case is not complex, or, if the plaintiff has made no designation, a designation that
the case is complex.

Auto Tort
Auto (22)—Personal Injury/Property

Damage/Wrongful Death
Uninsured Motorist (46) (if the

case involves an uninsured
moforist claim subject to
arbitration, check this item
instead of Auto)

Other PI/PD/WD (Personal Injury/
Property Damage/Wrongful Death)
Tort

Asbestos (04)
Asbestos Property Damage
Asbestos Personal Injury/

Wrongful Death
Product Liability (not asbestos or

toxic%nvironmental) (24)
Medical Malpractice (45)

Medical Malpractice—
Physicians &Surgeons

Other Professional Health Care
Malpractice

Other PI/PDNVD (23)
Premises Liability (e.g., slip
and fall)
Intentional Bodily Injury/PD/WD

(e.g., assault, vandalism)
Intentional Infliction of

Emotional Distress
Negligent Infliction of

Emotional Distress
Other PI/PD/WD

Non-PI/PDNVD (Other) Tort
Business Tort/Unfair Business

Practice (07)
Civil Rights (e.g., discrimination,

false arrest) (not civil
harassment) (08)

Defamation (e.g., slander, libel)
(13)

Fraud (16)
Intellectual Property (19)
Professional Negligence (25)

Legal Malpractice
Other Professional Malpractice

(not medical or legal)
Other Non-PI/PD/WD Tort (35)

Employment
Wrongful Termination (36) Other

Employment (15)

CASE TYPES AND EXAMPLES
Contract

Breach of Contract/Warranty (06)
Breach of Rental/Lease

Contract (not unlawful detainer
or wrongful eviction)

Contract/Warranty Breach—Seller
Plaintiff (not fraud or negligence)

Negligent Breach of Contract/
Warranty

Other Breach of Contract/Warranty
Collections (e.g., money owed, open

book accounts) (09)
Collection Case—Seller Plaintiff
Other Promissory Note/Collections

Case
Insurance Coverage (not provisionally

complex) (18)
Auto Subrogation
Other Coverage

Other Contract (37)
Contractual Fraud
Other Contract Dispute

Real Property
Eminent Domain/Inverse

Condemnation (14)
Wrongful Eviction (33)
Other Real Property (e.g., quiet title) (26)

Writ of Possession of Real Property
Mortgage Foreclosure
Quiet Title
Other Real Property (nof eminent
domain, landlord/tenant, or
foreclosure)

Unlawful Detainer
Commercial (31)
Residential (32)
Drugs (38) (if the case involves illegal

drugs, check this item; otherwise,
report as Commercial or Residential)

Judicial Review
Asset Forfeiture (05)
Petition Re: Arbitration Award (11)
Writ of Mandate (02)

Writ Administrative Mandamus
Writ—Mandamus on Limited Court

Case Matter
Writ—Other Limited Court Case

Review
Other Judicial Review (39)

Review of Health Officer Order
Notice of Appeal—Labor

Commissioner Appeals

Provisionally Complex Civil Litigation (Cal.
Rules of Court Rules 3.400-3.403)

Antitrust/Trade Regulation (03)
Construction Defect (10)
Claims Involving Mass Tort (40)
Securities Litigation (28)
Environmental/Toxic Tort (30)
Insurance Coverage Claims

(arising from provisionally complex
case type listed above) (41)

Enforcement of Judgment
Enforcement of Judgment (20)

Abstract of Judgment (Out of
County)

Confession of Judgment (non-
domestic relations)

Sister State Judgment
Administrative Agency Award

(not unpaid taxes)
Petition/Certification of Entry of

Judgment on Unpaid Taxes
Other Enforcement of Judgment

Case
Miscellaneous Civil Complaint

RICO (27)
Other Complaint (not specified

above) (42)
Declaratory Relief Only
Injunctive Relief Only (non-

harassment)
Mechanics Lien
Other Commercial Complaint

Case (non-tort/non-complex)
Other Civil Complaint

(non-torf/non-complex)
Miscellaneous Civil Petition

Partnership and Corporate
Governance (21)

Other Petition (nof specified
above) (43)
Civil Harassment
Workplace Violence
Elder/Dependent Adult

Abuse
Election Contest
Petition for Name Change
Petition for Relief From Late

Claim
Other Civil Petition
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SUM-100

SUMMONS 
FOR COURT USE ONLY

(SOLO PARR USO DE LA CORTE)

(CI TAC/ON JUD/ CIAL)

NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):
TURNER CONSTRUCTION, a New York corporation; BEST CONTRACTING

SERVICES, INC., a California corporation; and DOES 1 through 125, inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):
COUNTY OF SANTA CLARA, a public entity.

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information

below.
You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy

served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your

case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts

Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask

the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property

may be taken without further warning from the court.
There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney

referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate

these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center

(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and

costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.

~AV/SO! Lo han demandado. Si no responde denfro de 30 digs, la Corte puede decidir en su confra sin escuchar su versidn. Lea la informacidn a

continuacidn.
Tiene 30 DIAS DE CALENDARIO despues de que le entreguen esta citacion y papeles legates pars presenter una respuesta por escrito en esta

Corte y hacer que se entregue una copia al demandante. Una Carta o una l/amada telefonica no to protegen. Su respuesta por escrito tiene que ester

en formato legal correcto si desea que procesen su caso en la Corte. Es posible que hays un formulario que usted pueda user pare su respuesta.

Puede encontrar estos formularios de la Corte y mas informacion en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la

biblioteca de leyes de su condado o en la Corte que le quede mas cerca. Si no puede pager la cuota de presentacion, pida al secretario de la Corte

que le de un formulario de exencion de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la Corte le

podra quitar su sueldo, dinero y bienes sin mas advertencia.
Hay otros requisitos legates. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de

remision a abogados. Si no puede pager a un abogado, es posible que cumpla con los requisitos pare obtener servicios legates gratuitos de un

programs de servicios /ega/es sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,

(www.lawhelpcalifornia.org), en el Centro de Ayuda de /as Cortes de California, (www.sucorte.ca.gov) o poniendose en contacto con la Corte o el

colegio de abogados locales. AVISO: Por ley, la Corte tiene derecho a reclamer las cuotas y los costos exentos por imponer un gravamen sobre

cualquier recuperacibn de $10, 000 o mss de valor recibida mediante un acuerdo o una concesion de arbitraje en un caso de derecho civil. Tiene que

pager el gravamen de la Corte antes de sue la Corte aueda desechar el caso.

The name and address of the court is: casE NuMaER:

(EI 110111b1"@ y dll'@CC1017 de la COIfG' @S~: 
(Numero del Caso):

The Superior Court of California, County of Santa Clara
Downtown Superior Court
191 North First Street
San Jose, CA 95113

The name, address, and telephone number of plaintiff s attorney, or plaintiff without an attorney, is:

(E/ Hombre, la direccidn y el numero de telefono del abogado del demandante, o del demandante que no tiene abogado, es):

Eric J. Firstman SBN 111534 (510) 808-2000
Meyers Nave Riback Silver &Wilson
555 12th Street, Suite 1500, Oakland, CA 94607
DATE: Clerk, by ,Deputy

(Fecha) (Secretario) (Adjunto)

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).

[SEAL]

Form Adopted for Mandatory Use

Judicial Council of California
SUM-100 [Rev. July 1, 2009]

NOTICE TO THE PERSON SERVED: You are served

1. ❑ as an individual defendant.

2. ❑ as the person sued under the fictitious name of (specify):

❑ on behalf of (specify):

under: ❑ CCP 416.10 (corporation) ❑ CCP 416.60 (minor)

❑ CCP 416.20 (defunct corporation) ❑ CCP 416.70 (conservatee)

❑ CCP 416.40 (association or partnership) ❑ CCP 416.90 (authorized person)

❑ other (specify):

❑ by personal delivery on (date):
Page 1 of 1

SUMMONS American LegalNet, Inc. 
Code of Civil Procedure §§ 412.20, 465
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1 
COUNTY OF SANTA CLARA’S COMPLAINT 

Orry P. Korb (SBN 114399) 
Steve Mitra (SBN 244054) 
Christopher R. Cheleden SBN 181185) 
Santa Clara County Office of the County Counsel 
70 West Hedding Street, East Wing, 9th Floor 
San Jose, California 95110-1770 
Telephone: (408) 299-5900 
Facsimile:  (408) 292-7240 
 
Eric J. Firstman (SBN 111534) 
efirstman@meyersnave.com 
Michael J. Higgins (SBN 151549) 
mhiggins@meyersnave.com 
Douglas M. McManamon (SBN 233015) 
dmcmanamon@meyersnave.com 
MEYERS, NAVE, RIBACK, SILVER & WILSON 
555 12th Street, Suite 1500 
Oakland, California 94607 
Telephone: (510) 808-2000 
Facsimile:  (510) 444-1108 
 
Attorneys for the County of Santa Clara 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SANTA CLARA 

 

COUNTY OF SANTA CLARA, a public 
entity, 
 

Plaintiff, 
 

v. 
 
TURNER CONSTRUCTION, a New York 
corporation; BEST CONTRACTING 
SERVICES, INC., a California corporation; 
and DOES 1 through 125, inclusive, 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  
 
COUNTY OF SANTA CLARA’S 
COMPLAINT FOR DECLARATORY 
RELIEF, BREACH OF CONTRACT, 
AND NEGLIGENCE 

 

Plaintiff County of Santa Clara alleges as follows: 

I.  PARTIES 

1. Plaintiff County of Santa Clara (“Plaintiff” or the “County”) is, and at all times 

mentioned herein is, a County, duly organized and existing pursuant to the laws of the State of 

California. 

EXEMPT FROM FILING FEES 
GOV'T CODE § 6103 
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 2  
COUNTY OF SANTA CLARA’S COMPLAINT 

 
 

2. Defendant Turner Construction Company (“Turner”) is, and at all relevant times 

was, a corporation organized under the laws of the State of New York and doing business in the 

State of California. 

3. Defendant Best Contracting Services, Inc. (“BCS”) is, and at all relevant times 

was, a corporation organized under the laws of the State of California and doing business in the 

State of California. 

4. The true names and capacities of Defendants Does 1 through 125 are presently 

unknown.  Plaintiff will seek leave of Court to amend this Complaint to allege the true names and 

capacities when such names become known.  Plaintiff is informed and thereon alleges that each 

Doe Defendant was responsible, together with every other named Defendant, for each and every 

act or omission alleged herein.  Plaintiff further alleges that each Doe Defendant and every other 

Defendant was the agent, servant, employee, representative, or joint venturer of each and every 

other Defendant and in doing the acts complained of herein, such that each Defendant was acting 

in the scope of such agency, employment, representation and/or joint venture.  Plaintiff further 

alleges that each Defendant is jointly and severally responsible for the damages alleged herein and 

that each Defendant is liable in full or in part to the damages and injuries that Plaintiff asserts 

herein. 

II.  VENUE 

5. Venue is proper in Santa Clara County Superior Court because the contract at issue 

was entered into within the County, the contract work was performed here, and the conduct that is 

at issue here all occurred in the County of Santa Clara. 

III.  FACTS 

A. The Seismic Safety Project. 

6. Santa Clara County Valley Medical Center (“VMC”) is a 574-bed general acute 

care medical center, owned and operated by the County, and is part of the Santa Clara Valley 

Health and Hospital System.  It is the primary trauma center in the County and is both a research 

and teaching hospital.  It is one of four adult, Level 1 trauma centers and one of the few pediatric 

Level 2 or higher trauma centers in Northern California.  VMC serves a population of 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 3  
COUNTY OF SANTA CLARA’S COMPLAINT 

 
 

approximately 576,000 people within a five-mile radius. 

7. Santa Clara County voters approved Measure A on November 4, 2008, authorizing 

the County to borrow $840 million to fund the earthquake retrofitting of VMC and other hospital 

maintenance and refurbishing projects known as the Seismic Safety Project.  Within the Seismic 

Safety Project is the construction of a new 366,000 square foot 168-bed inpatient building 

(hereinafter the “Bed Building”), the construction of the North Utility Loop (hereinafter the 

“NUL”), and upgrades to the Central Utility/Energy Plant (hereinafter, the “Energy Plant”).  

Together, the Bed Building, the NUL, and the Energy Plant will be referred to herein as the 

“Project.” 

8. At all times VMC and the Project have been and remain subject to state seismic 

safety laws which set forth seismic safety requirements for hospitals and critical care facilities 

such as VMC.  The seismic safety laws establish requirements for design, design review, 

permitting, inspection, completion and licensing, and establish the Office of Statewide Health 

Planning and Development (“OSHPD”) as the responsible regulating agency.    

9. The County advertised the contract for the Project in 2008 and awarded the contract 

to Turner in compliance with California law including the requirements of the seismic safety laws.  

10. The County awarded the work of the NUL and the Energy Plant to Turner as design 

and build projects, where Turner provided both the design and the construction.  Performing 

construction work of this nature on a design and build basis is customary in the construction 

industry.  In the bidding period, Turner provided the County with evidence of its qualifications to 

perform this design and build work. 

11. The County awarded the work of the Bed Building to Turner based on a 

combination of (i.) design and build contracting for portions of the scope of work where Turner 

provided the design and the construction, such work including building exterior cladding, 

elevators, window washing systems, fire sprinklers, seismic anchorage, fire alarm and nurse call 

systems, (ii.) “design assist” contracting where Turner and its subcontractors performed pre-

construction services that included assisting the project designers in completing the Bed Building 

design by performing design review, constructability and computer modeling, such work including 
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 4  
COUNTY OF SANTA CLARA’S COMPLAINT 

 
 

framing/drywall, ceiling systems, mechanical systems, plumbing systems, electrical systems, and 

(iii.) allowances and construction for lump sum public bid to conform the plans and specifications.  

Performing portions of hospital construction work on a design and build method, and other 

portions on a design assist method, is an industry standard practice in the hospital construction 

industry involving the construction and installation of complex systems. In the bidding period, 

Turner provided the County with evidence of its qualifications to perform this design and build 

and design assist work. 

B. The County / Turner Construction Contract. 

12. The County and Turner entered into a written contract for the Project, dated 

February 25, 2009 (the “Contract”).  The Contract, including the technical specifications, 

drawings, and contract change orders, is too voluminous to attach to this complaint as an exhibit, 

but are all incorporated herein by reference. 

13. Under the terms of the Contract, Turner (defined as the “DBC” in the Contract) was 

required to provide a broad scope of design and construction services for the Project, as stated in 

Article 1.1 of the Agreement (Document 005000): 

DBC [Turner] shall perform all design and construction services, and provide all 
material, equipment, tools and labor, necessary to complete the work described in 
and reasonably inferable from the Request for Proposal (RFP) Documents (the 
“Work”).  The DBC accepts the relationship of trust and confidence established 
between it and the COUNTY by this Agreement. The DBC agrees to furnish the 
services set forth in the RFP Documents and to use its best efforts to complete the 
Work in the most expeditious, economical and thorough manner consistent with 
the interest of the COUNTY. 

14. Under the Contract, Document 011100, “Summary of Work”, Turner agreed that:  

“Unless otherwise specified, the DBC agrees to furnish all tools, equipment, apparatus, facilities, 

labor, material, and transportation necessary to perform and complete the Work in a good and 

workmanlike manner to the satisfaction of the County, in the manner designated, and in strict 

conformity to the Contract.” 

15. Under the Contract, Document 011100, “Summary of Work”, Turner agreed to 

provide the following General Responsibilities on the Project: 

• The Design-Build Contractor (DBC) shall provide design, design/assist, 
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pre-construction, and construction services for this project. The work 
includes furnishing all labor, materials, equipment, and tools necessary to 
complete the project as delineated in the contract documents. Trade 
contractors will contract directly to the DBC. 

• The DBC shall cooperate with Hospital Facilities, Santa Clara County and 
its’ agents to complete the project in accordance with the Project schedule 
and in a manner consistent with the goals and objectives of Santa Clara 
Valley Medical Center. 

• The DBC is responsible to comply with all City, County, State, and 
Federal laws, codes, and licensing requirements for construction of a 
building of this size, type, and complexity. 

• The DBC shall provide competent staff, experienced in OSHPD 
construction of major hospitals. The Owner has the right to demand 
removal of staff felt to be incompetent to perform the tasks and duties 
assigned. 

• The use of Building Information Modeling (BIM) is required throughout 
this project including; coordination of site utilities, structural steel, wall 
framing, suspended ceiling systems, and 
Mechanical/electrical/plumbing/fire protection, and pneumatic tube trades, 
at a minimum. BIM shall also be used for activity scheduling, quantity 
formulation, and costing. 

16. Under the Contract, Document 011100, Attachment C – “Design Build Central 

Plant Upgrades Scope of Work”, Turner agreed to provide all design and construction services for 

the Energy Plant upgrade project: 

The Design Build Contractor (DBC) shall provide all engineering design and 
construction services for a complete system including engineering design, 
construction documents, submittals, shop drawings, calculations, labor, materials, 
tools, equipment, transportation, temporary construction, and special services to 
obtain an OSHPD permit as required for furnishing and installing the central plant 
upgrades.  All work shall be in compliance with all governing codes, including 
State, Local, Federal, and OSHPD, as well as within industry standards. 

17. Under the Contract, Document 011100, Attachment C – “Design Build Site 

Utilities Scope of Work”, Turner agreed to provide all design and construction services for the 

North Utility Loop project: 

The Design Build Contractor (DBC) shall provide all design and construction 
services for a complete system including engineering and design, construction 
documents, submittals, shop drawings, calculations, labor, materials, tools, 
equipment, transportation, temporary construction, and special services to obtain a 
permit as required for furnishing and installing the site utilities. All work shall be 
in compliance with all governing codes, including State, Local, and Federal, as 
well as within industry standards. 

18. The Contract contains the following clauses regarding breaches, defaults, and 
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terminations for cause: 

2.03 BREACHES, DEFAULTS AND TERMINATION FOR CAUSE 

A If DBC fails to begin delivery of material and equipment, to commence 
Work or a designated portion of the Work within the time specified, to 
maintain the rate of delivery of material, to execute the Work or 
designated portion of the Work in the manner and at the specified 
location(s), or fails to maintain a work program which will ensure 
County’s interest, or, if DBC is not carrying out the intent of the Contract, 
County’s written notice may be served upon DBC and Surety on its 
faithful performance bond demanding satisfactory compliance with the 
requirements of the Contract Documents. 

B If the County deems that the DBC has persistently or repeatedly refused or 
failed to supply an adequate workforce, or material of proper quality, or 
otherwise refuses or fails to prosecute the Work, or any separable part 
thereof, with such diligence as will ensure its completion within the 
Contract Time(s) specified in the Contract Documents or authorized 
extension thereof, or if DBC should fail to make prompt payment to 
Subcontractors or Suppliers, or persistently disregards laws, ordinances, or 
County’s written Directions, or has failed in any other respect to prosecute 
the Work with the diligence and resources required by the Contract 
Documents, the County may, after providing at least 7 Days prior written 
notice to the DBC identifying the defaults to be remedied, and the DBC’s 
continued failure to remedy the default(s): 

1  provide any such labor and/or materials required to perform the 
Work or designated portion of the Work and deduct the cost from 
any money due or to become due to the DBC; or 

2 if the County considers that the default(s) constitute sufficient 
basis for such action, provide the DBC and the DBC’s Sureties 
with an additional 7 Days written notice, that if the defaults are not 
remedied, the DBC’s control of the Work or designated portion of 
the Work will be terminated. 

C  Should County exercise its rights to terminate DBC’s control of the Work 
or designated portion of the Work as noted in this Document 007000.2.03, 
“Breaches, Defaults, and Termination for Cause”, County may, without 
prejudice to any other rights or remedies of County, including rights or 
remedies under the Performance Bond: 

1  take possession of the Project Site or designated portion of the site 
and all or any of the DBC’s materials, equipment, tools, 
appliances, and construction equipment and machinery owned by 
the DBC as may be on the site and necessary for the performance 
of the Work or designated portion of the Work; 

2  accept assignment of any and/or all Subcontractor, Supplier, and/or 
rental agreements; and/or 

3  complete the Work or designated portion of the Work by whatever 
reasonable method(s) County may deem expedient and 
appropriate. 
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D If County terminates the DBC’s control of the Work or portion of the 
Work for reasons provided in this Document 007000.2.03, “Breaches, 
Defaults, and Termination for Cause”, the DBC will not be entitled to 
receive any further payments until the entire Work or designated portion 
of the Work is completed and Accepted. DBC and its Sureties are liable to 
County for any additional cost of completing the Work or designated 
portion of the Work, including compensation for additional managerial, 
administrative and consulting services, plus the assessment of Liquidated 
Damages assessed pursuant to Document 007000.7.03, “Liquidated 
Damages.” 

E If the costs incurred by County as the result of termination of DBC’s 
control of the Work or a portion of the Work pursuant to this Document 
007000.2.03, “Breaches, Defaults, and Termination for Cause”, exceed the 
unpaid Contract Sum, the DBC must pay the difference to County. 

F Upon Completion and Acceptance of the entire Work, DBC is entitled to 
the return of all unused materials and its equipment, tools, and appliances, 
except that DBC will have no Claim on account of usual and ordinary 
depreciation, loss, wear and tear. 

G If County terminates DBC’s control of the Work for cause, and if it is later 
determined that the termination was wrongful, such default termination 
will automatically be converted to and be treated as a termination for 
convenience. In such event, DBC will be entitled to receive only the 
amounts payable pursuant to Document 007000.2.04, “Termination for 
County’s Convenience”, and DBC specifically waives any Claim for any 
other amounts or damages, including, but not limited to, any Claim for 
consequential damages or lost profits. 

C. Turner’s Performance Under The Contract. 

19. Turner proceeded to perform work under the Contract starting in 2009.  During the 

course of the Project, the Contract was modified through written change orders executed by 

Turner and the County, including the following change orders that added days to the Contract: 

a. Change Order #48, dated April 9, 2010, which added 183 calendar days and set 

a new Final Project Milestone Date of June 18, 2013, without awarding liquidated damages or 

delay costs to either the County or Turner. 

b. Change Order #180, dated May 27, 2011, which added 289 calendar days to the 

Contract and set a new Final Project Milestone Date of April 2, 2014.   Change Order #180 

released bid contingencies and included consideration of liquidated damages from Turner due to 

project delays, and identified zero days of County-responsible days of delay or delay costs. 

c. Change Order #406, dated September 3, 2013, which added 375 days to the 

Contract and set a new Final Project Milestone Date of April 10, 2015.  The Change Order recites 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 8  
COUNTY OF SANTA CLARA’S COMPLAINT 

 
 

that it is a settlement and compromise of disputed claims by the County and Turner for liquidated 

damages and delay. 

d. Change Order #541 dated March 25, 2014, that added 270 days to the Contract 

and set a new Final Project Milestone Date of January 5, 2016.  The Change Order allows Turner 

to request compensation for further costs that might result from changed work in the pharmacy 

area of the basement, but nothing else. 

20. Under the present terms of the Contract, the Final Project Construction Milestone is 

September 19, 2015 and the Final Project Milestone is January 16, 2016. Liquidated damages 

begin to accrue on September 19, 2015. 

21. During the course of the Project, there were disputes between the County and 

Turner regarding, inter alia, compliance with California building codes, workplace safety, quality 

of construction, and Turner’s ability to complete the Project by the dates agreed upon in the 

Contract.  Examples of disputes included the following: 

a. Turner’s failure to build the project in accordance with the OSHPD-permitted 

documents; 

b. Turner’s failure to properly perform its design assist and pre-construction 

computer modeling responsibilities (called “BIM” or Building Information Modeling); 

c. Turner’s failure to implement required quality control, make contractually 

required pre-inspections of work, and failure to supervise its subcontractors; 

d. Turner’s failure to provide reasonable, reliable, or accurate schedules for the 

Project; 

e. Turner’s and its subcontractors’ failure to properly construct and protect the 

Bed Building roof, which resulted in a defective roof; 

f. Turner’s failure to properly perform above-ceiling work, including inexcusable 

failure to observe construction requirements implemented by OSHPD in response to specific 

earthquake experiences; 

g. Turner’s failure to complete contractually required patient mock-up rooms. 
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22. On September 3, 2014, there was a steam accident in vault VC-01 along the NUL.  

Following this incident, the County repeatedly requested information from Turner regarding the 

safety of the NUL design and Turner’s plans to ensure no similar accident occurred again. 

23. In 2014, Turner continued to fall further and further behind schedule: 

a. In May, 2014, Turner projected a Final Project Milestone of May 2, 2016, 

118 days behind schedule; 

b. In July, 2014, Turner projected a Final Project Milestone of June 21, 2016, 

168 days behind schedule; 

c. In October, 2014, Turner projected a Final Project Milestone of July 12, 2016, 

189 days behind schedule; 

d. In December, 2014, Turner projected a Final Project Milestone of August 15, 

2016, 223 days behind schedule.  The County repeatedly objected to Turner’s late completion 

forecasts. 

D. The County’s Finding Of Turner’s Material Breach. 

24. The County and Turner exchanged extensive correspondence throughout the 

Project regarding Turner’s performance and failures in performance.  Notwithstanding the 

County’s notices, protests and demands, Turner persistently and repeatedly refused and/or failed to 

supply an adequate workforce to the Project and refused and failed to prosecute the Work with 

diligence required to complete the Project within the Contract time.   

25. By February of 2015, Turner projected a Final Project Milestone of December 27, 

2016.  This was 357 days behind the Contract’s required Final Project Milestone as agreed upon in 

Change Order #541. 

26. On or about February 26, 2015, the County sent Turner a Notice of Material Breach 

under the Contract’s General Conditions, Article 2.03.A regarding Turner’s work on the Bed 

Building.  However, the delays and understaffing continued. 

27. By May of 2015, Turner projected a Final Project Milestone of October 14, 2016.  

This was 391 days behind the Contract’s required Final Project Milestone as agreed upon in 

Change Order #541. 
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28. On or about May 15, 2015, the County sent Turner a Notice of Default under the 

Contract’s General Conditions, Article 2.03.B regarding Turner’s work on the Bed Building.  A 

true and correct copy of that Notice is attached hereto as Exhibit A and incorporated here.  

However, the delays and understaffing continued. 

29. By August of 2015, Turner projected a Final Project Milestone of November 21, 

2016.  This was 429 days behind the Contract’s required Final Project Milestone as agreed upon in 

Change Order #541. 

30. On or about August 28, 2015, the County sent Turner a Notice of Default under the 

Contract’s General Conditions, Article 2.03.B regarding Turner’s work on the Bed Building.  A 

true and correct copy of that Notice is attached hereto as Exhibit B and incorporated here.  

However, the delays and understaffing continued and Turner did not take steps to cure its default. 

31. On or about August 28, 2015, the County sent Turner a Notice of Default under the 

Contract’s General Conditions, Article 2.03.B regarding Turner’s work on the NUL.  A true and 

correct copy of that Notice is attached hereto as Exhibit C and incorporated here.  The County 

issued a second Notice of Default for the NUL on September 8, 2015.  A true and correct copy of 

that Notice is attached hereto as Exhibit D and incorporated herein.   

32. Turner failed to cure its breaches of the Contract following the Notices sent by the 

County. 

33. On or about September 17, 2015, the County sent Turner a Notice under the 

Contract, terminating Turner’s right of control of the work on the Project. 

34. On or about September 17, 2015, the County took possession of the Project site and 

took control of the work.  The County will proceed to complete the Project in accordance with the 

terms of the Contract. 

FIRST CAUSE OF ACTION 

(Declaratory Relief regarding Interpretation Change Order 180) 

35. The County hereby incorporates by reference all previous allegations set forth in 

this Complaint hereinabove as if fully set forth herein. 

36. The Contract’s bidding instructions directed bidders to exclude costs for certain 
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contingencies at the time of bidding, including but not limited to “cost of delays and related lost 

productivity to hospital inspection processes.”   Those bidding instructions are part of the Contract 

between Turner and the County. 

37. On or about May 27, 2011, the County and Turner executed Change Order 180 to 

the Contract, which by its terms resolved the excluded contingencies.  The Change Order 

contained a general release of Settled Issues (which included the contingencies), a release of 

known and unknown claims under Civil Code Section 1542, and a requirement that Turner 

“indemnify, defend and hold the County harmless from any and all Costs claimed or asserted in 

any manner (including stop notices) by Contractor’s subcontractors or suppliers of any tier for 

performance of the Work included in th[e] Change Order and the Settled Issues.” 

38. An actual controversy has arisen and now exists between the County and Turner 

concerning their respective interpretation of these Contract documents.  The County contends that 

bid contingencies were resolved as part of Change Order 180 and that Turner must defend and 

indemnify the County against subcontractor claims based on those contingencies.  Turner disputes 

the County’s contentions. 

39. The County desires a judicial determination of its rights and duties under the 

Contract, and a declaration as to whether Change Order 180 resolved certain bid contingencies. 

40. A judicial declaration is necessary and appropriate at this time under the 

circumstances in order for the County to ascertain its rights under the Contract, guide the conduct 

of Turner and the County, and to calculate the cost to complete the work. 

WHEREFORE, the County prays for relief as set forth below. 

SECOND CAUSE OF ACTION 

(Declaratory Relief regarding Interpretation of Change Order 541) 

41. The County hereby incorporates by reference all previous allegations set forth in 

this Complaint hereinabove as if fully set forth herein. 

42. On or about March 25, 2014, the County and Turner executed Change Order 541 to 

the Contract, which by its terms granted Turner an additional 270 calendar days to complete the 

Project.  Turner and the County agreed in the change order that Turner could only request further 
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time related costs (home and field overhead costs) that might result from the work of the two 

Pharmacy rooms in the basement (which requests were not ever made). 

43. An actual controversy has arisen and now exists between the County and Turner 

concerning their respective rights and duties.  The County contends that Turner may only request 

further amounts that it proves resulted from the Pharmacy as agreed in the change order.  Turner 

disputes the County’s position.   

44. The County desires a judicial determination of its rights and duties under the 

Contract, and a declaration as to whether the County’s interpretation of Change Order 541 is 

correct. 

45. A judicial declaration is necessary and appropriate at this time under the 

circumstances in order for the County to ascertain its rights under the Contract, guide the conduct 

of Turner and the County, and to calculate the cost to complete the work. 

WHEREFORE, the County prays for relief as set forth below. 

THIRD CAUSE OF ACTION 

(Negligence Against Turner and BCS) 

46. The County hereby incorporates by reference all previous allegations set forth in 

this Complaint hereinabove as if fully set forth herein. 

47. On information and belief, the County pleads that BCS is, and at all times relevant 

to this action was, a subcontractor hired by Turner to perform, inter alia, installation of roofing for 

the Bed Building portion of the Project. 

48. Turner owed the County a duty to exercise reasonable care in the performance of its 

work on the Project, in accordance with the standard of care that applies to design and 

construction in the locale of the Project.   

49. As a subcontractor working on the Project, BCS owed the County a duty to 

exercise reasonable care in the performance of its work on the Project, in accordance with the 

standard of care that applies to design and construction in the locale of the Project. 

50. Turner and BCS breached their duty of care to the County as a result of the failure 

to properly perform work and failure to meet the standard of care that applies to design and 
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construction in the locale of the Project, resulting in physical damage to property, including, inter 

alia, damage resulting from water penetration through the roofing system installed by Turner and 

BCS. 

51. As a direct and legal result of Turner’s and BCS’ negligence, the County has been 

damaged because the roofing system of the Bed Building has been infiltrated by water, which 

water has damaged other building components. 

52. As a direct and legal result of Turner’s and BCS’ negligence, the County has 

incurred and will incur damages in the form of costs to remove, remediate, and replace the 

defective roofing at the Bed Building, in amounts subject to proof but within the jurisdictional 

minimums of this Court. 

53. The County reserves its right to name and join additional Doe defendants should 

the County discovery further defective work that stands un-remedied. 

WHEREFORE, the County prays for judgment as set forth below. 

FOURTH CAUSE OF ACTION 

(Breach of Contract Against Turner) 

54. The County hereby incorporates by reference all previous allegations set forth in 

this Complaint hereinabove as if fully set forth herein. 

55. Turner’s breaches of the Contract, delays, and failures to perform as set forth in the 

County’s Notice of Default, were and remain material breaches of the Contract, causing the 

County damages.  

56. In addition, regarding the defective roof, Turner breached the Contract by, inter 

alia, failing to properly perform its work and failing to install the roof in a correct and 

workmanlike manner, resulting in physical damage to property, including, inter alia, damage 

resulting from water penetration through the roofing system. 

57. As a direct and legal result of Turner’s breach of the Contract, the County has been 

damaged because the roofing system of the Bed Building has been infiltrated by water, which 

water has damaged other building components. 

58. As a direct and legal result of Turner’s breach of the Contract, the County has 
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incurred and will incur damaged in the form of costs to remove, remediate, and replace the 

defective roofing at the Bed Building. 

WHEREFORE, the County prays for judgment as set forth below. 

FIFTH CAUSE OF ACTION 

(Breach of Contract – Third Party Beneficiary Against BCS) 

59. The County hereby incorporates by reference all previous allegations set forth in 

this Complaint hereinabove as if fully set forth herein. 

60. The County pleads on information and belief that BCS and Turner entered into a 

written contract under the terms of which BCS agreed to provide the labor and materials necessary 

to install, inter alia, the roof for the Bed Building in a good and workmanlike manner, free from 

all defects. 

61. Article 11.10 of the Agreement (Contract Document 005000) provides “The 

COUNTY shall be a third party beneficiary of all contracts between the DBC and any other design 

or engineering entities; subcontractors; suppliers and other agreements between the DBC and 

entities for which the subject matter of the contract includes the Work.”  Under Civil Code section 

1559, the County may enforce the contract between BCS and Turner, because that contact was 

made expressly for the benefit of the County. 

62. BCS breached its contract by, inter alia, failing to properly perform its work and 

failing to install the roof in a correct and workmanlike manner, resulting in physical damage to 

property, including, inter alia, damage resulting from water penetration through the roofing 

system. 

63. As a direct and legal result of BCS’ breach of its contract with Turner, the County 

has been damaged because the roofing system of the Bed Building has been infiltrated by water, 

which water has damaged other building components. 

64. As a direct and legal result of BCS’ breach of its contract with Turner, the County 

has incurred and will incur damaged in the form of costs to remove, remediate, and replace the 

defective roofing at the Bed Building, in amounts subject to proof but within the jurisdictional 

minimums of this Court. 
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65. The County reserves its right to name and join additional Doe defendants should 

the County discover or encounter further nonperformance by other subcontractors to Turner. 

WHEREFORE, the County prays for judgment as set forth below. 

SIXTH CAUSE OF ACTION 

(Breach of Fiduciary Duty Against Turner) 

66. The County hereby incorporates by reference all previous allegations set forth in 

this Complaint hereinabove as if fully set forth herein. 

67. The Contract imposed on Turner a fiduciary duty towards the County, which 

Turner, by its conduct, breached repeatedly through its actions as stated in this Complaint and 

through other actions, omissions, and statements made throughout the course of the Project. 

68. Turner is responsible for all damages the County and VMC suffered as a direct and 

proximate result of its breaches of fiduciary duty. 

69. As a result of Turner’s conduct, the County and VMC have suffered damages in 

within the jurisdictional minimums of this court.  

 

PRAYER FOR RELIEF 

WHEREFORE, the County prays for judgment against Defendants as follows: 

1) For declarations that:  

a. The County’s interpretation of the parties’ rights with respect to Change 

Order 180 is correct; 

b. The County’s interpretation of the parties’ rights with respect to Change 

Order 541 is correct; 

2) For damages arising from negligence and breaches of the contracts at issue herein, 

according to proof; 

3) For compensatory, incidental, special and consequential damages arising from the 

defendants’ negligence, breaches of contracts and breaches of fiduciary duty at issue herein, 

according to proof against all defendants; 

4) For costs of suit and any other statutory recoveries permitted; and 
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5) For such other, further and different relief as the Court deems just and proper. 

 

DATED:  September 16, 2015 MEYERS, NAVE, RIBACK, SILVER & WILSON 
 
 
 
 By:  
 Eric J. Firstman 

Attorneys for Plaintiff 
County of Santa Clara 

 
2525477.1  



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



County of Santa Clara 
 

Facilities and Fleet Department 
Capital Programs Division 

 

2310 North First Street, 2nd Floor, Suite 200 
San Jose, California  95131-1011 

(408) 993-4600       FAX (408) 993-4695 

______________________________________________________________________________________________________________ 

 

 

Board of Supervisors: Mike Wasserman, Dave Cortese, Ken Yeager, Joe Simitian, Cindy Chavez 
County Executive:  Jeffrey V. Smith   

 

 

DC#: BB1-15455 
 
 
May 15, 2015 
 
 
Turner Construction Company 
950 S. Bascom Avenue, 
Suite 3010, 3rd Floor 
San Jose, CA 95128 
 
Attention: John de Ruiter 
  Vice President 
 
Subject: Notice of Default under Contract Article 2.03B 
 
 
Dear John, 

The work of the Bed Building continues to languish.  Subcontractor manpower on-site 
continues at alarmingly low levels.  There remains substantial available work throughout all 
floors, yet the work sits idle without subcontractor crews to perform the work. Turner 
continues to schedule the crews remaining in the Bed Building to work inefficiently.  Turner’s 
construction schedules and letters indicate that Turner plans to continue this slow progress 
going forward.  In many areas, progress has ground to a halt. 
 
The County has worked very hard to assist Turner.  The County has made many 
compromises, attended many meetings, settled many doubtful change orders, and approved 
specification changes requested by Turner, all in the spirit of advancing the project and 
helping with jobsite morale.  Yet Turner does not improve.  The job continues to languish.   
 
Having tried all other options, on February 26, 2015, the County provided Turner with formal 
notice of material breaches of our Contract under General Conditions, Article 2.03.A, and 
requested improvement and assurances of improvement.  The County attaches this formal 
notice to this letter and restates it here.  That same week, the County also began a program 
of photo-histories of the patient rooms, to assess progress. Two weeks later, on March 9, 
2015, the County received Turner’s response to the County’s February 26 letter, which is also 
attached to this letter. 
 
 
 



Notice of Default under Contract Article 2.03B 
 

2 | P a g e  

 

The County is aware of the many contentions by Turner and has taken steps to consider 
Turner’s letter very carefully and to review the Project record very carefully.  The County has 
evaluated the issues raised by Turner and has performed its own independent investigations 
including what are now ten weeks of photographic history of Turner’s work progress.  The 
County has made every effort to be fair and to consider the evidence here, in particular the 
photographs of work progress.   

Based on this careful review, the County has determined that Turner remains in material 
breach of our Contract.  Please note that the County is now making this determination under 
General Conditions, Article 2.03.B, and for the following reasons:  

1. Turner has persistently and repeatedly refused to supply an adequate work 
force on the project with the required diligence to ensure completion within the 
contract time. 

2. Turner has failed to provide the County with assurances it will correct its 
breaches of contract as demanded in the County’s February 26, 2015 letter.  

3. Turner has failed to perform and continues to fail to perform material terms of 
the Contract pertaining to the relationship of trust and confidence that Turner 
accepted in our Contract.  

The County reviews each ground in this letter.  The Contract still allows Turner an additional 
seven-day time period to take action before the County has rights to take action to 
supplement the work or take additional action with regard to the project.  This Notice is for the 
Bed Building only. 

 

Ground 1.  Turner has persistently and repeatedly refused to supply an adequate work 
force on the project with the required diligence to ensure completion within the 
contract time.  Turner is stalling. 

Turner’s March 9 letter acknowledges that Turner is intentionally understaffing the job and 
slowing of progress in the Bed Building.  This fact has also been verbally confirmed through 
jobsite discussions with Turner’s staff and is shown in the photo-history.  Turner is stalling.  In 
Attachment A to this letter, we provide a partial photo-history of example patient rooms that 
Turner has understaffed and slowed progress, starting on February 24, 2015 and continuing 
to May 7, 2015.  As shown in these photos, the work barely progresses.  Below are 
examples: 

// 

// 

// 

// 
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Room 3A111 on February 24, 2015. Room 3A111 ten weeks later on May 7, 
2015.  The drywall reveal panels were 
installed, about 2 hours’ worth of work. 

  

Room 3A131 on February 24, 2015. Room 3A131 ten weeks later on May 7, 
2015.  Sheetrock was added on the right 

wall and the stub wall near the door, about 2 
hours’ worth of work. 

  
 

Room 3A171 on February 24, 2015. Room 3A171 ten weeks later on May 7, 
2015.  The drywall reveal panels were 
installed, about 2 hours’ worth of work. 
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The stalling and lack of progress in these patient rooms is typical of over 100 patient rooms 
that languish due to Turner’s decision, to understaff the work and slow the progress of the 
work.  The County acknowledges some progress on the sixth floor, but this progress is 
insufficient for a ten week duration.  Turner’s March 9 letter gives no indication that Turner 
intends to remedy this understaffing and slow progress, let alone provide the assurances of 
performance the County had demanded in its February 26 letter.   

In Change Order 541, the County and Turner agreed to a time extension that resulted in a 
Contract Final Construction completion date of September 19, 2015.  As the chart below 
shows, Turner has no plan to meet this date.  The chart shows Turner scheduling later and 
later dates, including pushing back completion by a full 111 days between January and 
February of 2015.   

 

Although Turner did change its schedules to show improvement of 19 days on April 6, 2015, 
this does not indicate improvement as Attachment A shows. 

It is now apparent that even if Turner staffed the project and diligently worked starting 
tomorrow, Turner will be unable to recover the schedule and unable to meet the contractual 
completion date.  Rather, it is clear that the Project is severely late, Turner is understaffing 
the Project, and Turner is, in fact, slowing the Project.   All of the foregoing is a material 
breach of our Contract. 

 

Ground 2.  Turner has failed to provide the County with assurances it will correct its 
breaches of contract as demanded in the County’s February 26, 2015 letter.   

The County made a legitimate request in its February 26, 2015 letter for assurances of 
performance, listing many areas where Turner has disregarded our Contract, including 
inadequate progress, inadequate staffing and workforce, inadequate site management and 
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supervision, inadequate and unreliable scheduling, inadequate quality control, schedule 
delay, and disregard of our Contract on steps to follow to request extra compensation or time 
extension.  These subjects are covered primarily in the Contract’s General Conditions, 
Articles 3, 6 and 7, and in the specifications, Sections 01 32 04 and 01 45 00.  

Turner’s March 9, 2015 letter did not provide assurances of performance; to the contrary, it 
stated that Turner would continue to breach our Contract.  This is a material breach in itself. 

 

Ground 3.  Turner has failed to perform and continues to fail to perform material terms 
of the Contract pertaining to the relationship of trust and confidence that Turner 
accepted in our Contract 

Article 1.1 of the Agreement says: “The DBC accepts the relationship of trust and confidence 
established between it and the COUNTY by this Agreement.  The DBC agrees to furnish the 
services set forth in the RFP Documents and to use its best efforts to complete the Work in 
the most expeditious, economical and thorough manner consistent with the interest of the 
COUNTY.”  Turner’s actions, delaying the work, providing inaccurate information and 
inaccurate statements, materially breach its obligations in Article 1.1 and has had a 
substantial negative effect on the work. 
 
 
Analysis of Turner’s Justification. 
 
As justification for its conduct, Turner’s March 9 letter states for the first time that Turner is 
“pacing” its work, which Turner describes as a series of labor mobilizations and de-
mobilizations that Turner claims were caused by the County, the IORs, and the design team.  
Turner’s letter identifies nine alleged County-caused “constraints” to the Bed Building to 
which Turner was supposedly “pacing” its work.   
 
The County has very carefully considered Turner’s nine “constraints.”  In Attachment B to this 
letter, the County examines the construction records for each “constraints” by floor and 
provides a timeline and location for each.  It is very clear that these alleged “constraints” were 
not real constraints that held up the work of the Bed Building, most were minor issues solved 
in 2014 or early January 2015.  For the few instances where there was actual work, it was to 
isolated small areas, and there was an easy work-around.   
 
In short, the nine “constraints” have little to do with actual delays to the actual work of the Bed 
Building.  Turner’s understaffing and slowing the work is the cause of the delays and lack of 
progress.  
 
Below is a brief summary of the nine “constraints” that Turner claims held up the Bed 
Building.  The summary starts in the Basement and moves up to the roof.  
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1. Turner’s Letter Contains No Justification For Holding Up the Work in the Basement. 
 
Turner identifies a single issue in the Basement, and that was the County’s agreement to 
permit Turner to install 12 electrical outlets in the several Pharmacy rooms instead of waiting 
until later this year to install direct power to pivot furniture equipment when it arrives.  The 
Pharmacy is no more than approximately 15% of the Basement area and Turner received the 
change order for this on January 21, 2015.   
  

 The County finds that these 12 electrical outlets could not have held up the work in the 
Pharmacy or in the Basement. 

  
2. Turner’s Letter Contains No Justification For Holding Up the Work on the First Floor. 
 
Turner identifies a question about the window shades in Room 1A125 that the County 
answered on February 18, 2015.   
 

 The County finds that the window shades in a single room did not hold up the work of 
the First Floor. 

  
3. Turner’s Letter Contains No Justification For Holding Up the Work in the Lobby Link. 
 
Turner identifies a single issue as holding up work in the Lobby Link, that being Turner's 
design-build decision to move the sprinkler system water connection from the Lobby Link to 
the second floor.  The County consented to this change on January 6, 2015.  The work was 
minor.   
 

 The County finds the water connection was a Turner design build decision.  Further, it 
did not hold up any work it in the Lobby Link. 
 

 The County also finds that Turner’s design and construction failures at VC-1 will delay 
the Lobby Link even further.  These delays are caused solely by Turner. 

  
4. Turner’s Letter Contains No Justification For Holding Up the Work in the Patient 

Rooms on Floors 2, 3, 4, 5, and 6. 
 
Turner relies on a series of alleged “design issues”.  The County finds these issues did not 
hold up the work and that many were resolved before the “pacing” period Turner 
references.  In chronological order: 
  
Questions and Answers in June/July 2014 (Patient Lift Rails and T-Bar Ceiling 
Questions).  The County answered Turner questions on the Patient Lift Rails on June 25, 
2014 and on the T-Bar Ceiling Framing on July 17, 2014.   The County finds that these were 
Turner problems that the County helped Turner solve, a full six months before the alleged 
“pacing”.  
 

 The County finds the June/July 2014 questions were minor, were answered, and had 
no effect on Turner in 2015. 
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The County and OSHPD Granted Turner Relief From Specifications on March 26, 2014 and 
December 2, 2014 (Turner Requested Change to Frame Ceilings).  For 24 of the 168 patient 
rooms, based on a Turner request for relief, the County and OSHPD allowed Turner to frame 
the ceilings instead of hanging the ceilings per the approved plans, on March 26, 2014, and 
then later on December 2, 2014, further allowed Turner to change the location of light and 
HVAC ducts in order to finish the framing.  (The County and OSHPD allowed Turner to frame 
the ceilings in the first instance only because Turner had installed significant above ceiling 
work without realizing it also had to install the wires to hang the ceiling system.  The County 
and OSHPD could have required Turner to remove its work and then install it correctly to 
hang the ceilings, but allowed Turner to frame the ceilings instead to assist Turner.)  This 
final change was agreed on December 2, 2014, long before the “pacing” period, and it did not 
hold up the patient rooms. 
 

 The County finds that if Turner had been required to provide the contract specified 
hung ceilings, then Turner would have been delayed significantly because it would 
have had to tear-out and rebuild the work correctly. 
 

 The County, therefore, finds that Turner saved significant time by framing the ceilings, 
then saved more time by changing the light locations and HVAC ducts.  The County 
allowed these changes to assist Turner.  
  

The County and OSHPD Agreed to Above Ceiling Twist-Ties on January 8, 2015.  At the 
request of Turner’s subcontractor, the County agreed in December 2014 and then OSHPD 
agreed on January 8, 2015, that Turner could twist tie the low voltage wiring above the ceiling 
without having to install junction boxes to locate the twist tie.   

 
 The County finds this change was trivial and saved time and materials for both Turner 

and its electrical subcontractor. 
 
Turner’s Edge of Slab and Three (3) Northeast Terrace Patient Rooms.  This is the only issue 
that actually involves a delay to any patient room in the “pacing period.”  This involves three 
of the 168 patient rooms, where Turner is waiting for a fire stopping detail to be approved by 
OSHPD.  The cause of this problem is the edge of concrete slab that Turner installed.   
 

 The County finds that these three rooms comprise a tiny fraction of the 168 patient 
rooms (1.7%) of all of the patient rooms, and that work on these three rooms is not 
holding up the work on any other patient rooms on the floors two to six. 

 
Future Casework.  Finally, Turner makes unintelligible references to “design issues” 
regarding the Casework. None of the patient rooms are ready for casework under even the 
most optimistic assumptions, and Turner is many months away from installing casework in 
any patient room on any floor,   
 

 The County finds that future casework “design issues” are not holding up any work in 
the patient rooms. 

  
5. Turner’s Letter Contains No Justification For Holding Up the Work on the Fifth Floor 

(Gurney Alcove) 
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In this small area of the 5th Floor where gurneys are located, Turner asked a question on 
February 6 and the County answered it with a yes on February 9, 2015, telling Turner to 
follow the plans.   
 

 The County finds that the small Gurney Alcove did not have any effect on the Patient 
Rooms and the question the County answered in three days had no effect on the work. 

 
6.   Turner’s Letter Contains No Justification For Holding Up the Work on the Sixth Floor 

(Linen Chute) 
 
This is another instance where the County had to help Turner.  Because Turner started this 
work after it had performed substantial framing, Turner did not have room to meet fire rating 
requirements for the Linen Chute.  Instead of requiring Turner to take out work in place, the 
County and OSHPD allowed Turner to meet fire-rating requirements using a different method 
(fire putty). In any event, this issue involves a very small area near the linen chute on the 
Level 6 ceiling, and was resolved on December 2, 2014, before the pacing period.   
 

 The County finds this issue as Turner caused and more importantly, it is trivial and 
involves a very small area and did not have any impact on the patient rooms. 

  
7. Turner’s Letter Contains No Justification For Holding Up the Work at the End of the 

Hallways (3’ x 5’ Access Doors and Window Shades at the End of Hallways) 
 
Turner’s letter refers to a collection of end of hallway issues (also called end of corridor) that 
were trivial and small and had no effect on the work.  They are: 
 
Access Doors.  Turner’s letter refers to two different “design issues” at the end of the hallway 
on the 5th floor involving framing an access door approximately 3’ x 5’ in dimension (about 
the size of door to an attic at home), answered on January 15, and the location lights around 
another one of these access doors answered February 12, 2015.   

 
 The County finds these little 3’ x 5’ doors had nothing to do with the patient rooms, and 

did not hold up any work. 
  
Window Shades.  Turner’s letter also refers to two “design issues” at the end of several 
hallways where the County had deleted window shades (called Mecho Shades) and Turner 
asked the question on how to frame or fill in the resulting empty area where the window 
shades had been located.  These were questions about a 6” x 6” void above the window.   
 

 The County finds the deleted window shades had no effect on the Bed Building or the 
patient rooms.   

 
The above justifications provided by Turner are excuses.  The fact is that in many areas, 
Turner has slowed the work to the point where it is very close to a work stoppage.  This is a 
material breach of our Contract and the delays have and will have serious impacts on the 
County. 
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Further, Turner never made contract requests for time extensions or gave contract notices 
over these issues as Turner agreed in our Contract it would do if it actually believed it was 
being delayed, and it is a breach of contract to assert these issues late and after the fact. 
 
 
Analysis of Turner’s Other Contentions 
 
Turner’s March 9 letter makes many statements and arguments and excuses.  Many of these 
are off-subject.  Many parts of the letter are hard to follow, other parts string together subjects 
and arguments with the overall point unclear.   

The County will not respond to the letter on a line-by-line basis but will instead refer Turner to 
the Contract and to the County’s many letters over the years regarding the laundry-list of 
issues Turner continues to restate.  So there is no ambiguity about this: 

1. There is manpower available.  Turner has made a conscious choice to understaff the 
job. 

2. Turner never said anything about “pacing” until its March 9, 2015 letter.  If Turner is 
pacing its work, it never gave the County notice and it never asked the County’s 
consent. 

3. Turner’s contentions about delay causes are without merit as discussed in this letter 
and in Attachment B. 

4. The Bed Building is simple and straightforward.  The Turner staff has grossly 
mishandled the project. 

5. Turner has not followed our Contract for requesting time extensions and has 
disregarded the Contract.  The County has advised Turner of this repeatedly.  

6. Turner made a very clear agreement in Change Order 406 and accepted the $9.25 
Million.  Change Order 406 is a deal.  The County rejects Turner’s backpedaling. 

7. Turner and the County agreed that settlement discussions were confidential. Turner’s 
letter breaks the confidentiality agreement, which is untrustworthy and unprofessional.  
Turner’s letter also mischaracterizes the settlement discussions, inviting the County to 
disregard the confidentiality agreement.  With a full reservation of rights to enforce our 
confidentiality agreement, the County responds that –  

a. The County insisted that Turner follow the Building Code, which Turner seems 
to now acknowledge it must; 

b. Turner rejected the County’s terms which were very reasonable and very fair 
and would have settled all of the issues once and for all and avoided future 
disputes, although for much less that Turner wanted; and,  

c. It was and is the County’s information that Turner kept for itself either all or 
most of the $9.25 Million paid in Change Order 406, and whatever it passed 
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down to its subcontractors, it did very late.  The County was reasonable in 
demanding proof and assurances that settlement money go to subcontractors. 

8. Turner’s “list” of delay and disruption causing issues, shows only one thing and that is 
the unwillingness of Turner staff to handle a hospital project.   

9. Finally, in the attachment to Turner’s letter, Turner attaches schedule charts from 
Turner’s litigation consultant, that change the project schedules and change the facts.   
If the schedule is meaningless as Turner contends, then it is this level of schedule 
change that has caused it. Turner has ceased any effort to meet contractual 
completion deadlines and repeatedly adjusted the critical path to suit its claims 
approach.  Despite Turner’s contention, the County does not and has not ever 
accepted these schedule manipulations and has repeatedly objected to each of the 
updates and restates its objections here. 

 

Conclusion 
 
It is with regret that the County writes this letter.  Turner’s understaffing the work, 
disregarding our Contract and Turner’s obligations in our Contract and failure to provide 
assurances of correction, and the untrustworthiness of Turner’s justifications and positions 
throughout, however, are material breaches of our Contract that Turner must remedy. 
 
Turner’s fundamental job under our Contract is to build the Project and to build it in an 
expeditious, economical and thorough manner consistent with the interests of the County.  
Turner’s job is to maintain at all times an adequate work force to ensure completion within the 
agreed Contract time.  That fundamental job requires materials, workers and subcontractor 
staff that by Turner’s choice are currently not on site.  Turner’s March 9 letter admits, and its 
conduct demonstrates, that Turner is not meeting this fundamental obligation, and has no 
intention to do so.   
 
The County’s only option, therefore, at this time is to find Turner in material breach under 
General Conditions Article 2.03.B, which the County does in this letter.  This letter is limited to 
the Bed Building and the County will address the developing issues in the North Utility Loop 
separately.   
 
If Turner is in fact pacing its work in response to the North Utility Loop issues, then this is 
material information that the County requests that Turner provide immediately.   

As stated previously, this letter is limited to the Bed Building project.  Under the Contract, this 
letter will permit the County to exercise remedies allowed under the Contract’s General 
Conditions. 
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Attachment A to County’s May 15, 2015 letter 

 

Unstaffed Work Sits Idle 

The following photographs were taken in the patient rooms over a 10 week period, 
starting February 24, 2015. 

For the 3rd, 4th and 5th Floors, the photographs show available work that sits idle, week 
after week.  Subcontractors that ordinarily would staff this idle work include Brady 
(framing and drywall), Ad-In (lay-in ceilings) and Jerry Thompson (painting), and to a 
lesser extent, Rosendin (electrical) and FW Spencer (HVAC). 

The work progress shown in these photographs is proof.  The photographs show the 
typical progress on patient rooms on typical floors of the Bed Building. 
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Third Floor 

Room 3A171 - 

The following two side-by-side photos are Room 3A171 on the third floor, on February 
24th, 2015.  The drywall has been installed, but only the far wall at the patient door has 
been taped.  The hat channel for the ‘serpentine’ hard ceiling has been installed, but the 
box framing has not.  

 

Ten weeks later, the ‘serpentine’ hard ceiling box stud framing and drywall reveal 
panels (right photo) have been installed, but no other work has been done. 

 

Room 3A111 -  

Progress in Room 3A111 is similar.  The below photos show the room as of February 
24, 2015. 
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In ten weeks’ time, Turner hung drywall on the right-hand side wall and the drywall 
reveal panels on the left-hand side wall. but accomplished little else: 

 

 

 

Fourth Floor 

Room 4A183 –  

The photographs below were taken in Room 4A183 on the fourth floor.  On February 
24th, the box framing and hat channels for the ‘serpentine’ hard ceiling was installed 
and ready for drywall (left photo, red arrow).  The drywall on the walls was installed, and 
the drywall on the wall with the patient room doors has been taped. 

 

Ten weeks later, on May 7, 2015, very little has changed.  The stub wall between the 
patient room door and the medicine cabinet has been covered with drywall (middle 
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photo, red arrow).  The drywall reveal panels  have been installed (left photo, red 
arrows), and the side walls have been taped.  None of the constraints cited by Turner in 
its March 9th letter would have prevented more significant progress in this room. 

Fifth Floor 
 
Room 5A121 –  

The photographs below were taken in Room 5A121 on the fifth floor.   

On February 24th, the box framing and hat channels for the ‘serpentine’ hard ceiling 
were installed and ready for drywall (left photo, red arrows).  The drywall on the walls 
was in place, had been taped and appears to have been sanded at least once.   

By March 4, 2015 (right photo, red arrows), the drywall on the ‘serpentine’ hard ceiling 
was installed.  The next step is to finish the drywall preparation, paint the walls, and 
install the T-bar ceiling grid. 

 

Ten weeks later, on May 7, the painting was done, but there is still no T-bar grid 
installed.  Only the “L” clip along the wall with the patient bathroom is in place.  In ten 
weeks, no significant work has occurred in this patient room and there were no 
constraints that would have prevented work from moving forward. 
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Sixth Floor 

Turner applied some resources to the 6th Floor patient rooms in the 72 days that 
elapsed between February, 24, 2015 and May 7, 2015 time period.  Turner’s Schedule 
Rev. 0177 part of Change Order 406 stated that Turner would and paint all of the 
patient rooms in Area 6A in 15 days and complete all of the ceilings in Area 6A in 20 
days for a total of 35 days.   It shows – 

 

The following photographs show that in the 72 days that the photographs cover, Turner 
completed most of a 15-day activity (painting) but not the 20 day activity (ceilings). 

The following photographs were taken in Patient Room 6A183.   

In the first set of photographs, taken on February 24, 2015, the ‘serpentine’ hard ceiling 
is installed and painted (left photo, red arrow).  Blue low voltage data wire has been run, 
and green low voltage cable for the nurse call system is in place near the top of the 
drywall in the right-hand photo (right photo, red arrow).  Electrical junction boxes are 
hanging in place, ready for the ceiling light installation.  Though not clearly visible here, 
the fire alarm junction boxes and flexible water lines for the fire sprinklers are also ready 
for installation in the ceiling. 

 

The next steps of work are clear: painting the walls and installing the T-bar grid for the 
lay-in ceiling tile.  None of the lights, fire alarm boxes, or sprinkler lines can be set until 
those tasks are complete.  By the following Wednesday, March 4th, the rooms have 
been painted up to just above where the lay-in ceiling tile will go (right photo, red arrow): 
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But then the work stalls.  By the following week, March 11th, no additional progress has 
been made.  The T-bar grid is not installed.  No additional work on the HVAC, electrical, 
or cable systems has been done: 

 

The condition of the room is unchanged the following week.  On March 19, 2015, the 
room is in the same condition as it was on March 4, 2015, two weeks prior: 

 

The following week, March 26, 2015, the only apparent progress is the installation of an 
“L” clip along the bathroom wall, near the top of the bathroom door frame (right photo, 
red arrow): 



7 | P a g e  –  A t t a c h m e n t  A  

 

In its March 9th letter, Turner cited no constraints that would have prevented more work 
proceeding in this room during this time.  Yet in over three weeks, the only progress 
towards completion of the ceiling grid installation was the installation of this single “L” 
clip.  By the following week, April 2, 2015, nothing more has been done, except for a 
little additional work at the “L” clip assembly (right photo, red arrow): 

 

Finally, by April 9, 2015, the T-bar ceiling has been installed, over a month after the 
room had been painted and the T-bar ceiling work could have commenced.  There are 
only about 31 patient rooms on each floor of the Bed Building, and several of them have 
‘hard’ ceilings that are framed with metal studs and completely covered in drywall, and 
do not require lay-in ceilings at all.  It took Turner over a month to install approximately 
25 of the lay-in ceilings, and this slow pace of work occurred because Turner had only a 
single installer doing the work for the entire building. 

Only now can the next above-ceiling tasks advance – setting the light fixtures, the fire 
alarm junction boxes, and the flexible water lines for the fire sprinklers.  These items all 
require the ceiling grid in place for proper location and anchoring. 
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By the following week, April 16, 2015, the spotlight fixtures have been located, but no 
other work has progressed.  

 

By May 7, 2015, the diffuser and a few additional ceiling tiles have been set.  This small 
amount of progress should not have taken 10 weeks’ time to complete. 

 

 
Concluding comments 
 
The photographs provide visible proof of extremely slow work progress on all of the 
patient rooms.  Nothing prevented this work from going forward and Turner has not 
identified anything that would have prevented this work from going forward. 

In early March 2015, the County headcounts for the Bed Building  were approximately 
130 to 150 workers each day, including Turner staff and supervisors.  Personnel were 
scattered throughout the building’s seven floors, basement, roof and exterior.   

Turner has records of actual subcontractor staffing, per floor and location.  What the 
County has observed is that each week, only a handful of actual tradespeople are 
actually working on the floors and the patient rooms, more on the 6th Floor than other 
locations.   

The photographs reflect lack of staffing, nothing else. 
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Attachment B to County’s May 15, 2015 letter 

Turner’s Justifications 

 

Turner relies on nine “constraints” as justification for its subcontractors not working in 
February 2015. 

The County has reviewed each of the nine constraints.  The County finds that: 

1. The “nine constraints” did not hold up Turner.  Each issue was minor and 
many were from 2014 and outdated. 

2. The project critical path ran through the patient rooms.  This is shown by 
Turner’s schedule in Change Order 406. 

3. Turner “nine constraints” identify delays to only 3 patient rooms.  The other 
165 patient rooms were not affected and there is no justification for not 
working in them. 

Turner is an experienced California hospital contractor.  It is inconceivable that Turner 
would be held up or affected by these types of minor issues.  
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Turner’s Experience 

 The County discusses Turner’s nine constraints in the context of Turner’s 
proposal to the County to be hired for this project, which is clear: 
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1. Turner’s Letter Contains No Justification For Holding Up the Work in the 
 Basement. 
 
Turner identifies a design change for the pivot furniture in two rooms in the Basement 
Pharmacy.  This is a small, isolated issue affecting only a few small areas.  The “design 
change” was to have plug-in style outlets instead of direct power to the furniture.  It was 
fully resolved by January 21, 2015, 47 days before Turner’s March 9 letter. 
 
Timeline 

Location 

The two rooms with the electrical outlets are 
located in the basement level, Packaging/Bar 
Coding (BA072) and Compounding (BA078A). 

Discussion   

The two basement rooms with the electrical outlets 
are shown by the red dot on the Basement Level 
Floor Plan. The design team requested the change 
after learning from the furniture manufacturer that the furniture systems came with 
electrical plugs that required receptacles. 

For this simple change, Turner’s letter lists RFI 6093, ACD 756, COR 756, and change 
order 733.  The above timeline shows the initiation and resolution dates of each. 

Conclusion 

This was an isolated and very small issue that did not hold up work in the two rooms, or 
in the Pharmacy, or in the Basement. 

Basement Level 
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2. Turner’s Letter Contains No Justification For Holding Up the Work on the 
First Floor. 

Turner’s letter identifies RFI 6302 as a delay.  Reading the RFI shows that it is a minor 
question related to a window shade. 

Location 

 

 

 

 

 

Discussion 

RFI 6302 addressed an isolated issue regarding the mecho-shades in Room 1A125 
(ADL Living/Dining Room), shown by the red dot on the plan above.  In one corner of 
this room, the ceiling height at the window is lower than the rest of the room.  The 
solution was straightforward and only required a small step transition at mecho-shades 
in this location using existing details in the drawings.   

Turner submitted this RFI on February 11, 2015, and the architect responded on 
February 18, 2015.  As the timeline above shows, it was resolved prior to Turner’s letter.  
Once again, Turner cannot cite this as a reason why work could not proceed in the Bed 
Building. 

  

First Floor Plan 
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3. Turner’s Letter Contains No Justification For Holding Up the Work in the 
Lobby Link. 

Turner identified a single issue holding up work in the Lobby Link.  Turner caused this 
issue, and Turner resolved this issue two months before Turner’s March 9th letter.   

Timeline 

Location 

The Lobby Link is an atrium that will connect the 
new Bed Building with the existing Main 
Hospital building.  The atrium is open to the first 
and second levels, and covered with a glass 
panel roof adjacent to the third floor, shown by 
the red dot on the plan below. 

Discussion 

Turner and its subcontractor prepared the fire sprinkler system design that Turner cites 
as a delay.  Turner and its subcontractor changed the point of connection for the 
sprinklers.  The ACD was submitted to OSHPD on December 22, 2014, and approved 
on January 6, 2015.  

Turner did not mark the ACD to request expedited review from OSHPD.  This can mean 
only one thing, which is that it was not time sensitive.  The design changes were 
approved by OSHPD on January 6, 2015 so this issue cannot have prevented Turner 
from advancing the work as of its March 9th letter. 

Conclusion 

Turner’s fire sprinkler design change did not delay the work.

Third Floor Plan 
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4. Turner’s Letter Contains No Justification For Holding Up the Work in the 
Patient Rooms 

The following Turner-cited issues occurred in the patient rooms of the Bed Building.  
Only one of the issues affected progress in three of the patient rooms.  The remaining 
issues did not hold up the work or were resolved long before Turner’s ‘pacing’ period. 

(A.) Patient Lift Rails and T-Bar Ceiling 

 (i) Patient Lift Rail Transformers (June/July 2014).  This issue had no 
effect on the work progress.  It was resolved eight months before Turner’s letter. 

 (ii) T-bar Ceiling Questions (July 2014)This issue had no effect on the work 
progress.  It was also resolved eight months before Turner’s letter. 

(B.) Relief from specifications for ceiling framing in isolation rooms (March and 
November 2014) 

The County and OSHPD granted Turner relief from specifications in March 2014 and 
again in November 2014.  The County and OSHPD assisted Turner.  This assisted 
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Turner in 24 of the 168 patient rooms.  This was done months before Turner’s March 9 
letter. 

(C.) Above Ceiling Twist Ties (December 2014) 

The County and OSHPD allowed Turner to use twist ties for wire connections instead of 
installing electrical junction boxes.  This assisted Turner and reduced its work and had 
no effect on the work progress.  It was resolved months before Turner’s letter. 

(D.) Turner’s Edge of Slab at Three Northeast Patient Rooms 

This is an isolated issue that affects 3 out of 168 patient rooms (1.7%).  The affected 
rooms have a unique edge-of-slab condition that has required development of location-
specific fireproofing details that OSHPD must approve.  Because the issue is so isolated 
and specific to these three rooms, resolving it has no effect on the remaining 165 
patient rooms. 

Timeline.  ACD 742 is not yet resolved, but that fact does not prevent work in other 
reas. 
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Location.  The red dot shows the location of the three affected rooms.  The plan shown 
is the second floor, but the third and fourth floors are similar. 

Discussion 

This issue effects 3 Bariatric Patient Room 2A125, 3A125, and 4A125.  All three rooms 
are located in the same corner of the building.  The outdoor terrace is located at this 
corner. 

There are approximately 168 patient rooms in the building, so this issue affects 1.7% of 
the rooms.  This is a limited and unique issue 
related to fireproofing at the corner 
intersection between the curtain wall and 
edge of slab.  In these rooms, at the corner 
the edge of slab is recessed by a few inches, 
as shown in the detail above noted as “LINE 
OF EOS”.  The fire-rated wall must be offset 
with a dog-leg to accommodate this recessed 
edge. 

The architect submitted ACD 742 to OSHPD 
on February 19, 2015 and provided Turner 
with a preview of the design.  The solution in 
the coming ACD 742 does not have widespread application and cannot be said to be 
holding up work in any other area. 

(E.) Future Casework 

The three documents Turner referenced as relating to this issue (RFI5671A, RFI 6162, 
and RFI 6223) each relate to a separate issue.  None are impediments to any current 
work activity and were not at the time of Turner’s March 9, 2015 letter.  This is future 
casework. 

Second Floor Plan 
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Timeline.  The three items related to this issue were answered by the date of Turner’s 
letter.  Information from Turner remains outstanding. 

5. Turner’s Letter Contains No Justification For Holding Up the Work on the 
Fifth Floor (Gurney Alcove) 

These were minor questions regarding certain details for the T-bar ceiling system.  They 
were easily and quickly resolved well before Turner’s March 9th letter.  One of the items 
affected only a small interior room.  The other was an issue that Turner needed to 
resolve with the product manufacturer. 

Timeline 

Location 
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Discussion 

RFI 6296 relates to a very isolated location at the 5th floor Gurney Alcove (4AA03).  
Turner asked whether the 2 inch angle for the ceiling tile, as shown on the OSHPD 
approved drawings was correct, and the design teams’ answer was “yes”.  This RFI 
response was approved on February 9, 2015, but the County wonders why the question 
was asked in the first place, since the drawings were clear. 

Fourth Floor Plan 
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6.   Turner’s Letter Contains No Justification For Holding Up the Work on the 
Sixth Floor (Linen Chute) 

This is a minor issue related to the linen chute on the sixth floor.  This issue was caused 
by a Turner mistake and is a limited issue that has no effect on the patient rooms.  It 
was fully resolved prior to Turner’s March 9, 2015 letter. 

Timeline.  This item was resolved before March 9, 2015. 

 

Location.  The Linen Chute (6AS01) is located in the interior core of the building, near 
the main elevator banks.   

Discussion.  The linen chute in question is 
located in the interior of the building, between 
the Soiled Utility Room (6A118) and a General 
Storage Room (6A159).  The chute acts like a 
chimney because it runs vertically through the 
floors of the building.  To minimize the risk of fire 
passing through the floors through the chute, it 
must be enclosed in a shaft wall with a 2-hour 
fire rating. 

Because Turner framed the surrounding areas too soon, it could not fit the two-hour 
drywall required for the shaft.  The County and OSHPD assisted Turner by permitting a 
different method (fire putty). 

Conclusion. 

Turner caused the linen chute fire rating issue and the County and OSHPD assisted in 
the solution. The linen chute framing did not affect any other areas of the building 
except for an isolated location.   

  

Sixth Floor Plan 
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7. Turner’s Letter Contains No Justification For Holding Up the Work at the 
End of the Hallways (3’ x 5’ Access Doors and Window Shades at the End 
of Hallways) 

This is a collection of small issues at the end of hallways.    None involved the patient 
rooms and none prevented widespread work on the project.  All of the issues cited by 
Turner were resolved before its March 9 letter. 

Timeline.  All of the components of this item were resolved before March 9, 2015. 

 

Location.  Each item has a discrete location, 
as discussed below or shown on the floor 
plans. 

Discussion.  Turner cites several RFIs, ASIs, 
and a change order request as part of this 
issue.  Each of these is limited in scope and 
represents an isolated location, and none are 
holding up work in other parts of the building. 

RFIs 5830 and 5830A address an near the 
fifth floor corridor (5AC09).  At this location, 
there is a door that provides access to the roof.  The door sits on a sill and is used only 
for maintenance access to the roof area.  Turner had questions regarding the wall 
framing around the door at this passageway (RFI 5830), and later had follow-up 
questions (RFI 5830A).  The architect provided responses to RFI 5830A on January 12, 
2015, and the IOR concurred two days later.  The solution to this issue was very 
localized and did not prevent work in other areas of the Bed Building. 

RFI 6287 involved an isolated issue in the same location.  The hallway lights at the fifth 
floor corridor passageway (5AC09) door required a soffit to work with the door at that 

Fifth Floor Plan 

3’ x 5’ Door 
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location.  Turner submitted the RFI on February 2, 2015, and the architect provided a 
response on February 12, 2015 with a sketch showing the correct construction method.  
This was not an issue that would have prevented work in other areas of the Bed 
Building. 

RFI 6157 and ASI G-266 / G-266R1 address the deletion of the mecho shades at the 
end of certain corridor locations.  The RFI was asked on October 21, 2014, and 
answered on November 6, 2014.  In the RFI response, the architect referred Turner to 
two details in the permitted drawing set that would be used to complete the work around 
the areas where the mecho shades were deleted.   

ASI G-266 was issued on November 12, 2014 and concurred by OSHPD on November 
13, 2014.  Clarifying details were added in revision 1 on January 8, 2015, and the 
specification revisions were issued on February 13, 2015, but Turner had more than 
sufficient information as of the November 13, 2014 ASI to understand and plan for the 
work.  The issue was fully resolved by the date of Turner’s March 9, 2015 letter, and as 
noted, these are several locations where this situation occurs, but they do not justify 
Turner not performing work in other areas of the Bed Building. 

 

































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 





























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT C 























































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT D 
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