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38 CFR 3.105(e) 

History: 
3/25/1937 - R&PR 1009(E) 
7/10/1942 - R&PR 1009(E) revised 4/19/1944 - R&PR 1009(E) revised 8/5/1946 - R&PR 1009(E) revised 4/12/1955 - VAR 1009(E) revised by IS 125 5/29/1959 - 38 CFR 3.105(e) added by IS 191 5/8/1962 - 38 CFR 3.105(e) revised by IS 236 12/1/1962 - 38 CFR 3.105(e) revised by IS 267: Ref: PL 87-825, 27 FR 12/1/1962 - 38 CFR 3.105(e) revised by IS 539; Ref: 39 FR 17222 5/11/1990 - 38 CFR 3.105(e) revised by 55 FR 13522; Ref: IS 763 8/6/1991 - 38 CFR 3.105(e) revised by 57 FR 31006; Ref: PL 102-83; rE 10/1/1997 - 38 CFR 3.105(e) revised by 62 FR 51278; Ref: B31(1) 
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38 CFR 3.105(41 

History: 
8/6/1991 -38 CFR 3.105(g) revised by 57 FR 31006; Ref: PL 102-83; revision published 7/13/92 
10/1/1997 - 38 CFR 3.105(g) added by 631(1); Ref: 62 FR 51278 7/31/2002 - 38 CFR 3.105(g) revised by 654(2); Ref: 67 FR 49585: revision applicable 12/01/01 
2/24/2011 -38 CFR 3.105(g) revised by 76 FR 4245; Ref: PL 108-183 
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REDUCTION OF AWARDS 
SPINA BIFIDA 
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38 CFR 3.105(d) 

History: 
10/28/1936 - R&PR 1009(D) 
3/25/1937 - R&PR 1009(D) revised 7/10/1942 - R&PR 1009(0) revised 11/26/1945 - R&PR 1009(D) revised 5/13/1947 - R&PR 1009(D) revised 3/6/1951 - VAR 1009(0) revised by TS 49 10/28/1954 - VAR 1009(D) revised by TS 119 4/12/1955 - VAR 1009(D) revised by TS 125 9/14/1955 - VAR 1009(D) revised by TS 134 5/29/1959 - 38 CFR 3.105(d) added by TS 191 5/8/1962 - 38 CFR 3.105(d) revised by TS 236 12/1/1962 - 38 CFR 3.105(d) revised by TS 267; Ref: PL 87-825, 27 FR 11886 5/7/1974 - 38 CFR 3.105(d) revised by TS 539; Ref: 39 FR 17222 5/11/1990 - 38 CFR 3.105(d) revised by 55 FR 13522; Ref: TS 763 8/6/1991 - 38 CFR 3.105(d) revised by 57 FR 31006; Ref: PL 102-83; revision published 7/13/92 

10/1/1997 - 38 CFR 3.105(d) revised by 62 FR 51274; Ref: 831(1); PL 104-204 
VADEX Subjects: 
38 USC 3012 
SERVICE CONNECTION, SEVERANCE 

412 

38 CFR 3.105ffl 

History: 
12/1/1962 - 38 CFR 3.105(f) added by TS 267; Ref: PL 87-825, 27 FR 11886 12/1/1962 - 38 CFR 3.105(f) revised by TS 539; Ref: 39 FR 17222; revision published 5/7/74 
5/11/1990 - 38 CFR 3.105(f) revised by TS 763; Ref: 55 FR 13528 8/6/1991 - 38 CFR 3.105(f) revised; Ref: 57 FR 31009 10/1/1997 -38 CFR 3.105(f) revised by 62 FR 51278; Ref: 831(1) 
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VADEX Subjects: 
EFFECTIVE DATE, PENSION 
REDUCTION OF AWARDS 

38 CFR 3.105(b1 

History: 
5/13/1947 - R&PR 1009(3) 
10/19/1949 - VAR 1009(5) revised by TS 19 4/5/1950 - VAR 1009(B) revised by IS 31 10/28/1954 - VAR 1009(B) revised by TS 119 4/12/1955 - VAR 1009(3) revised by TS 125 5/29/1959 - 38 CFR 3.105(b) added by TS 191 6/1/2001 - 38 CFR 3.105(b) revised by 845(1) 

VADEX Subjects: 
CORRECTED DECISIONS 
DIFFERENCE OF OPINION 

611 

38 CFR 3.105(a) 

History: 
7/5/1928 -VS Reg 187, Sec 7155 
5/19/1930 - R&PR 1074 
1/25/1936 - R&PR 1009(A) 
7/10/1942 - R&PR 1009(A) revised 11/26/1945 - R&PR 1009(A) revised 5/13/1947 - R&PR 1009(A) revised 8/15/1947 - R&PR 2670(C) 
6/14/1949 - VAR 2670(C) revised by TS 17 8/13/1954 - VAR 2670(B) revised by TS 118 10/28/1954 - VAR 1009(A) revised by TS 119 4/12/1955 - VAR 1009(A) revised by TS 125 5/29/1959 - 38 CFR 3.105(a) revised by TS 191 12/1/1962 - 38 CFR 3.105(a) revised by TS 267; Ref: PL 87-825; 27 FR 11886 12/19/1991 - 38 CFR 3.105(a) revised by 62(2); Ref: 56 FR 65846 

VADEX Subjects: 
ADMINISTRATIVE ERROR 
CLEAR & UNMISTAKABLE ERROR CORRECTED DECISIONS 

74T, 

38 CFR 3.105(Intro) 



History: 
3/25/1937 - R&PR 1009(D) 
10/28/1954 - VAR 1009(D) revised by TS 119 5/29/1959 - 38 CFR 3.105(Intro) revised by TS 191 12/1/1962 - 38 CFR 3.105(Intro) revised by TS 267; Ref: PL 87-825; 27 FR 11886 3/15/1989 - 38 CFR 3.105(Intro) revised; Ref: 54 FR 34977 
VADEX Subjects: 
CORRECTED DECISIONS 
EFFECTIVE DATE 
LEGISLATION, CHANGE OF 

38 CFR 3.10501 

History: 
5/11/1990 - 38 CFR 3.105(h) added by TS 763; Ref: 55 FR 13528 12/2/1992 - 38 CFR 3.105(h) revised by 85(2); Ref: 57 FR 56993 10/1/1997 -38 CFR 3.105(i) revised by 831(1); Ref: 62 FR 51278 
VADEX Subjects: 
HEARINGS 
REDUCTION OF AWARDS 
SERVICE CONNECTION, SEVERANCE 
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38 CFR 3.105(cl 

History: 
6/17/1952 - VAR 1064(E) added by IS 71 5/29/1959 - 38 CFR 3.105(c) revised by IS 191 

VADEX Subjects: 
CHARACTER OF DISCHARGE 
CORRECTED DECISIONS 

38 CFR 3.105(h1 

History: 
5/11/1990 - 38 CFR 3.105(g) added by IS 763; Ref: 55 FR 13528 10/1/1997 - 38 CFR 3.105(h) revised by 831(1); Ref: 62 FR 51278 
VADEX Subjects: 
REDUCTION OF AWARDS 
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UNITED STATES VETERANS' BUREAU SERVICE LETTER , 

C44/8/ //;;11/(Y 

Si L.. 
May 23, 1929. 

Subject: INTERPRETATION OF SECTIONS 7155 and 7156 REGULATION 187. 

/7 
1. Section 7156 Regulation 187in providing that ere 

an existing disease or injury has been previously con cted with ser-
vice action will not be final in severing such sery e connection un-
til approved by the Director" does not contemplat reference to the 
Director of any case in which the action of the ating Authority does 
not result in a complete severance of the rel ionship to service of 
the disease or injury. 

2. Accordingly it will not be nec sary to forward for 
the consideration of the Director thos cases in which service connec-
tion has heretofore been established irectly, by presumption or by 
aggravation and the subsequent deci on proposes to merely change the 
ode but not to sever the relatio ip to service. 

3. 
lation reads in part as f llows: "Provided that the Rating Board 

The proviso to the f st sentence of Section 7155 Regu-

 

may reverse or amend a deci on by the same or any.other Rating Board 
where such reversal or ame dment is obviously warranted by a clear and 
unmistakable error shown y the evidence in file at the time the prior 
decision was rendered." The last sentence of the same section, however, 
provides further that When a revision or amendment of a previous de-
cision is considered o be warranted Ily the facts in the case, the case 
will be forwarded • the Central Board of Appeals - -." This last pro-
vision is to be i terpreted as contra-distinguishing those cases, where-
in the element o opinion would indicate a change in the rating upon the 
same evidence, rom those cases wherein the previous action was clearly 
and unmistaka y erroneous at the time taken. It will be readily seen, 
therefore, t at the last sentence of Section 7155 Regulation 187 does 
not require the submission through appellate channels of changes made 
pursuant 6 the proviso to the first sentence of the Section. 

DIRECTOR'S OFFICE 

FRANK T. HINES, 
Director. 

To All Regional Offices. 



members of the family under legal age, and of the earnings received by such father or moth** or such other members of the family under legal age. Account will not be taken of the incomes of other members of the family of legal age, but only of the actual contributions made by such members of the family. 
1049. The fact that the person on account of whose death or disability compensation ja 

4:1/timed has made habitual contributiole to his father or mother or both, is not conclusive ovidence that dependency existed. (- "=.' • 1060. The fact that the father or mother or other member o the family is a beneflciary of any insurance granted under the war risk insurance act or World War veterans' act, 1924 an amended, should be disregarded in determining dependency, as should also the receipt of any. donations or assistance from charitable sources. 1-1,1'.8„ , Illegitimate children: Parents, brothers and sisters of. ,- 1052. The mother of an illegitimate child will be deemed to be within the meaning of the \ word "mother" and "parent" as used in the war risk insurance act, or World War veterans' act.; )1024. as amended. .From T.D. 43) 1066: The father of an illegitimate child will be deemed to be within the meaning of the word "father" as used in the said acts if he shows that the family relationship usual between parent and child existed between him and the child at the time the child entered the service. 105t. Children of the same mother, whether legitimate or illegitimate, will be deemed brothers and sisters to each other, as the case may be, within the meaning of the terms "brother", and "sister" as used in the said acts. 1057. The maternal grandfather or maternal grandmother of an illegitimate child will bit deemed to be within the meaning of the word "grandfather" or "grandmother" as used irt said acts. (From T,D. 56) 
. 1 1059., The paternal grandfather or paternal grandmother of an illegitimate child will be deemed to be within the meaning of the word grandfather" or " grandmother" as  used in the acts, if it is shewn to the satisfaction of the director that the family relationship usual between, grandparent and the child existed at the time the child entered the service. 1059. The maternal grandfather or paternal grandfather of a child, though never, legallp married to the grandmother of such child, will be deemed to be within the meaning of the word-"grandfather" 9 used in the acts, if it is shown to the satisfaction of the director that the family relationship usual between grandparent and grandchild existed between him and the child at the time the child entered the service. 1060. The maternal grandmother or paternal grandmother of the child, though never legally married to the grandfather of such child, will be deemed to be within the meaning of the word 'grandmother" as used in the seta. 1061., An illegitimate child having legitimate or illegitimate half brothers or half aisters by the same father but a different mother will be deemed to be within the meaning of the word "brother" or "sister" as used in the acts if it is shown to the satisfaction of the director that the family relationship usual between brothers and sisters existed between them and the child, at the time the child entered the service. 

RATING BOARD Organization and functions. 
1070. There are hereby established, in each regional office, such rating boards as are neces-sary and approved by-  the assistant director, adjudication service, each rating board to consist of three rating specialists; a rating specialist, claims; a rating specialist, occupational;. and a rating specialist, medical. Each rating board will operate under the immediate directiom of the regional adjudication officer. Each rating specialist will be recommended by the regional adjudication officer, and the regional manager and approved by the assistant director, in charge of the adjudication service. One of the rating specialists of each rating board will, upon reams rnenclation,by the regional adjudication officer and regional manager and approved by the assistant director, in charge of the adjudication service, be the chairman thereof. In the event of the temporary absence from the regional office of any rating specialist, the regional adjudi+ cation officer will recommend, and the regional manager will appoint, as a temporary ratitit specialist, an employee having qualifications similar to those of the absentee, to serve during his absence. 

(From Reg. 1.3'7) Becrime ii&P 1065. 5 
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: Executive sessions. 
1071. All decisions of the rating board will be rendered in executive session only after group deliberation participated in by each of the three rating specialists and will represent a group decision, for the completeness and accuracy of which each of the three rating specialists will be responsible; and two concurring votes will constitute the decision. k  Fr..711 iv-g. 187.1 Jurisdiction, examinations, service connection, evaluation of disability, etc. ,----- 1072. The rating board will have jurisdiction to determine the necessity for, type of, sufficiency of, and approximate date of examinations, including hospitalization for observation, for rating purposes; to determine service connection of disease and injuries, and the occupations of claimants at time of enlistment; and to determine and to evaluate the disability resulting from each and from all such diseases and injuries and to determine whether any such disease or injury is due to the willful misconduct of the claimant. From Reg. 187) Jurisdiction, rehabilitation cases, central office cases, etc. 1073. The rating board will have original juiisdiction to rate claims involving disability 

compensation, other than allowance by reason of dependents and suspension and forfeitures 
under section 203. The rating board will also have original jurisdiction to determine questions previously decided by the rehabilitation survey group. The iating board will render tentative 
decisions in claims involving section 23, Worla War veterans' act, 1924, as amended, in which it is alleged that the claimant was insane at the time of the commission of the offense, claims involving section 213 of the World War veterans' act, 19241  as amended, claims filed by persons 
employed by the United States Veterans' Bureau, and claims wherein jurisdiction is othei wise specifically provided by regulation. :.: r ,-)11  ft•cg . 187) Reversals and amendments,. lP 96 . G. 7..4,..No rating board will reverse or amend, except upon new and matelial evidence, a / .‘.;_23,.29:lecision rendered by the same or any other rating board, in the same or any other regional --) 
office or of any appellate authority, except where such reversal or amendment is obviously war-
ranted by a change in law or by a definite change in interpretation thereof clearly contained 
in a bureau issue: Provided, That the rating board may reverse or amend a decision by 

See ,..the same or any other rating board where such reversal or amendment is obviously warranted XlevAr by a clear and unmistakable error shown by the evidence in file at the time the prior decision 
-1009(A)was rendered, but in each such case there shall be attached to each copy of the rating a signed 

'explanation by the rating board definitely fixing the responsibility for the erroneous decision. 
When a revision or amendment of a previous decision is considered to be warranted by the 
facts in the case, the case will be forwarded to the proper section of the central board of appeals, 
with a tentative rating, for a decision, except, where the prior decision was rendered by the 
director or the council on appeals, the section of the central board of appeals will make recom-

 

mf mendations only to the division of appeals. ( Fp,•711 Reg, ir) • ilpint-, ,9 , e. 3-  i/ - 6 p 73 41 NorE.—The provision in the last sentence of Regulations, paragraph 1074, contradistinguishes those 
cases wherein the element of opinion would indicate a change In the rating upon the same evidence, from those 
cases wherein the previous action was clearly and unmistakably erroneous at the time taken. Therefore, this 
last sentence does not require the submission through appellate channels 'of changes made pursuant to the 
proviso to the first sentence of Regulations, paragraph 1074. Breaking service connection. 

1075. Where an existing disease or injury has been previously connected with service, 
action will not be final in severing such service connection until approved by the proper section 
of the central board of appeals. This paragraph will not be applicable to cases wherein corn-

 

'.. pensation has been denied or discontinued because of fraud, or wherein the disability is shown 
1- !..'.- Lobe the result of the intemperate use of drugs or alcoholic liquors, or of the claimant's willful 

1  ,D, misconduct. This paragraph will not be applicable to dental conditions wherein service con-
nection has been allowed and such conditions are not now compensable. (From heg. 187) 

NOTIL—This paragraph does not contemplate reference to the central board of appeals of any case in which 
the action of the rating authority does not result in a complete severance of the relationship to service of the dis-

 

ease or injury. Accordingly, it will not be necessary to forward for the consideration of the central board of 
appeals those cases in which service connection has heretofore been established directly, by presumption, or by 
aggravation, and the subsequent decision proposes merely to change the code but not to sever the relationship 
to service. 
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INDEX TO VA REGULATIONS 
Blind—Blindness—Continued Reader service, trainee under Part VII  10279, 10448 (E), 10459 

Service-connection, direct or presumptive_ _ 1077 
Board: 

Appeals, Veterans: Certification of case, power of attorney executed by claimant 
 5628 

Hearing, right of claimant to appear  9803 
Jurisdiction 

 9800-9807 
Dependents pension, revision of death rating 
. decisions 

 2670 (A) 
/Rating: 

Decisions to conform to existing laws  1006 
Finality of decision 

 1008, 1330 
Information on decision, to be furnished veteran  

 1007 
Jurisdiction 

 1005 
Revision of decision 

 1009, 2670 
Tuition Appeals, Veterans 11000-11040 

Body, unclaimed, transportation and burial and 
funeral expenses 

 2698, 2706 
Bond: - 

Guardianship: 
Adequacy, determination and certification by chief attorney.. 

 5263 
Certified copy, cost of procuring  5229 

Indemnity, issuance of duplicate adjusted service certificate 
 3703 

Legal custodian, required to furnish  5210, 5312 
Loan guaranty cases, authority of Solicitor or chief attorney to contract for and execute.. 5515 (C) 
Sureties, management of estates, guardian-

 

ship cases 
 5317 

Value, in determining assets of insane veteran's estate 

 5326 
Book: 

Account, fiduciaries, supply and distribution.. 5300, 
5301 

Furnishing for education or training. (See 
Supplies.) 

Institutional on-farm training, furnishing to trainee  
 10324 

Residency course in hospitals, furnishing_ 10237 (B), 
10317 (B) 

Bounty, excess, defined 
2041 (C) 

Box, shipping remains of deceased veteran, 
allowances 

 2703 (A)(3)(4) 
Boxer Rebellion. (See Spanish-American War.) 
Braille writers and recording machines, furnish-

 

ing for blinded trainees 
 10241 (B) 

Brief case, furnishing for education or training purposes _____ 10241 (11), 10322 (B), 10539 (D)(3) 
Brother or sister, relationship, insured illegiti-

 

mate 

 3471(C) 
Burial: 

Application for statutory allowance.  1026 (B) 
Expenses: 

Allowable items 
 2700 (A) (3), 2703 

Application for statutory allownece. 1026 (11) 
Assets in excess of $1,000, deeenst•il veter-

 

an's 

 2600 

January 1, 195 Burial—Continued Expenses—Continued Authorization 
269: 

Body unclaimed 
 2698, 2706 (A) (1 

Death occurring while traveling under prior authorization or while hospitalized by VA  
 2696, 2703 

Eligibility  
 2694, 2695 

Filing and perfecting claim, limitation as to time 
 2692 (D) 

Flag, reimbursement for cost  2705 (B) 
Forfeiture of benefits, effect on payment.. 2705 (C) 
Nonallowa,ble items 

 2702 
Paid from veteran's or other deceased per-

 

son's estate, payment to one heir  2700 (C) 
Payment by lodge, union, political division, Federal agency, etc., effect on statutory allowance 

 2704 
Persons bearing, reimbursement from ac-

 

crued amounts due and unpaid at death  
 2660 (A)(5) 

Rates. (Sec Rates.) Services furnished by VA, cost to be de-

 

ducted from burial allowance-  2705 (A) 
Unauthorized, filing of claim   2700 

Flag: 
Cost, reimbursement 

 2705 (B) 
Eligibility for and disposition of 

10 
Information necessary, disclosure to under-

 

taker from VA records  
 516 

in National cemeteries, allowances provided  2706 
Representation, official, at funeral  2707 
"Veteran of any war" and other "veteran," definitions 

 2694, 2695 
Cadet: 

Benefits under Part VIII: Concurrent with training at Academy, not entitled  
 10112 (B) (7) 

Time at Academy deducted from service credits 
 10033 (B) 

Civil War, not included in Acts  2015 (D) 
Coast Guard, not included in Acts  1002 (A) 
Discharge from Academy, eligibility for hos-

 

pital treatment. or domiciliary care__ 6047 (B)(1) 
Included in Acts 

 1001 (L) 
Cameras, furnishing for education or train-

 

ing 
 10241 (A), 10322 (A) 

Camp, training, members eligible for benefits__ 1001 (IQ 
Carelessness, not willful misconduct 2044 (A) 
Cash value: 

NSLI policy, other than 5-year level premium term  
 3427 

USGLI policy 
 3115-3117 

Categories, termination of training  10209, 10280 
Cemetery, National, allowances provided for 

burials  
 2706 

Certificate: 
Adjusted compensation.- (Sec Adjusted serv-

 

ice certificate.) Civil Aeronautics Administration, obtaining, flight courses to be contracted and paid for 
 10601 (A) 



the date of veteran's discharge from last period of service; and the eases and com-
plete addresses of physicians and witnesses who are to be contacted by the field 
examiner. If such information, or any part thereof, is not available, the beat 
possible leads will be given. When verification of a previous statement is wanted, 
a copy of the statement will be attached to the request, and when there is a question 
of authenticity, the original statement or a photostat thereof will be furnished 
to avoid unnecessary delay. When pay-roll reoords or polio. records are to be ex-
amined, it is essential that the date and place of birth of the veteran, the name 
and address of his parents (if of record), his color, weight, height, and any other 
identifying information in the file should be supplied, in recognition of the fact 
that it may be necessary to distinguish the veteran in question from a number of 
persons of the same name. When the records show the veteran, claimant, or witnesses 
to be colored, the designation (o) will be shown after the name or names. (September 
15, 1937.) 

USE OF FRANXED ENVELOPES: 
1062. When it is necessary to request from disinterested persons or organizations 

official information or documentary evidence required by the Veterans Administration, 
there should be enclosed with the request a self-addressed franked envelope, and a 
statement to the effect that the envelope is to be used only for the purpose of for-
warding the information or evidence requested. (September 15,, 1937.) 

RATING BOARD 

V/7 

' ORGANIZATION or RATING BOARD. 

-- 
1066„ There are established in each regional office and facility having regional 

...------- Mice activities, such rating boards as are necessary and approved by the assistant 
administrator in charge of oompensation and pensions, each rating board to consist of 
three rating specialists; a rating specialist, claims; a rating specialist, occupa-

 

tional; and a rating specialist, medical. Rating boards will operate under the 
immediate direotion of the adjudication officer. Each rating specialist will be 
recommended by the adjudication officer and the manager and approved by the assistant 
administrator in charge of compensation and pensions. One of the rating specialists 
of each rating board will, upon recommendation by the adjudication officer and 
manager and upon approval by the assistant administrator in charge of compensation 
and pensions, be the chairman thereof. In the event of the temporary absence from 
the field office of any rating specialist, the adjudication officer will recommend. 
and the manager will designate, as a temporary rating specialist, an employee having 
the necessary qualifications. (September 15, 1937.) 

FUNCTIONS AND RESPONSIBILITIES OF THE RATING BOARD 
RESPONSIBILITIES or INDIVIDUAL RAT/NG SPECIALISTS. 1067. Prior to the adjudication of any case by a rating board, each rating spe-
cialist will review all the evidence on file. In so far as it is practicable this 
review should be made in all oases before a claimant reports for any scheduled 
hearing. Each rating specialist will be responsible in every case omnsidered for 14 



  

 

   

  

developing the pertinent facts bearing upon hie particular specialty. If the review. ln the opinion of a rating speoialist, reveals inadequacy of information or confliot-
ing evidence relating to his speoialty, request will be made of the adjudication of-
ficer by memorandum for the information or evidence deemed necessary to insure ful-lest consideration of the claimant's rights. (September 15, 1937.) 

1068. RESPONSIBILITIES OF CHAIRMAN.--The chairman of each rating board will, in addition to his other duties, conduct all personal hearings before the board and will be responsible to the adjudication officer for the proper and effioient funotion-lng of the board. (September 15, 1937.) 
1069. RESPONSIBILITY or THE RATING SPECIALIST, CLAIMS.--The rating specialist, claims, will be responsible for reviewing the file of every muse before the board, in order to advise the board as to its jurisdiction; as to the admissibility of evi-dence; as to the proper application of the provisions of all regulations, proce-dure, approved legal and administrative decisions, and legislation, applicable to the rating of the claim presented. In collaboration with the other rating special-ists, he will determine the sufficiency of evidenoe to establish service oonneotion of diseases and injuries [in claims of living veterans and will be responsible for making rating determinations in death cases, inoluding determinations as to the relationship between service-connected conditions and causes of death]; determine the claimant's occupation at enlistment, the proper occupational variant; evaluate the degree of impairment in earning capacity flowing fmm each disease and injury shown to be connected with service, and the combined impairment in earning capacity; de-termine whether permanent total disability exists for the purpose of non-service connected pension; [determine the insanity and incompetency of claimants, where necessary; decide the question of the permanent inoapaoity of children by reason of physical or mental defect for the purpose of continuance of benefits after attainment to the age of eighteen yeareland review the evidence to insure that the decision is in accordance with the evidence in file. Ho will assist in all inquiries from a legal point of view, and explain any action of the board which requires, a thorough knowledge of the several sots of Congress, legal and adsinistrative decisions, Vet-erans Adniniatration issues, the Schedule of Disability Ratings, 1925, and Extensions thereto, Schedule for Rating Disabilities, 1933, [and Extensions thereto,] and the procedure in genital followed in the adjudication of claims. He will be chosen by reason of his aotilal experience and qualifications in the preparation and adjudica-

 

tion of[ ] compensation or pension claims and in the handling of the technical problems of field adjudication work and his familiarity with the acts of Congress under which the Veterans Administration operates. (July 31, 1942.) 
1070. RESPONSIBILITY or THE RATING SPECIALISTS, OCCUPATIONAL .—The rating spelial-ist, occupational, will be responsible for advising the board concerning the olaimant's occupation at time of enlistment, and scouring and presenting to the board informa-tion necessary to show the extent of the similarity or analogy between the claim-ant's occupation, if not listed in the Schedule of Diability Ratings, 1925, and Extensions thereto, and those listed therein, by comparison of the employment re-quirements; advising the board as to the evidence in the claimant's file, including affidavits, disclosing the claimant's true occupation at enlistment; advising the board as to whether the evidence is oonalusive or whether it is conflicting; and advising the board as to any additional evidence required. In collaboration with the other rating specialists, he will determine the sufficienoy of evidence to establish 
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service oonneotion of diseases and injuries [in claims of living veterans and will be 
responsible for making rating determinations in death cases, including determinations 
as to the relatiJnehip between service-oonnected conditions and causes of death;] 
determine the claimant's ocoupation at enlistment, the properoocupational variant; 
evaluate the degree of impairment in earning oapaoity flowing from each disease and 
injury shown to be connected with service, and tho combined impairment in earning 
capacity; determine whether permanent total disability exists for the4purpose of a 
non-service connected pension; [determine the insanity and incompetency of claimants, 
where necessary; decide the question of the permanent incapacity of ohildren by 
reason of physioal or mental defect for the purpose of continuance of benefits after 
attainment to the age of eighteen years;] review the evidence to insure that the 
decision is in accordanoe with the evidence in file; and serve as recorder of the 
board, maintaining the daily journal of board actions on all cases before the board. 
The rating specialist, occupational, will be chosen by reason of his familiarity with 

oocupations, vocations, and employment requirements and their effect upon the applica-
tion of the Sohedule of Disability Ratings, 1925, and Extensions thereto, and the 

Schedule for Rating Disabilities, 1933, [and Extensions thereto, in evaluating the 
disabling effeot resulting from diseases and injuries. (July 31, 1942.) 

1071. RESPONSIBILITY OF RATING SPECIALIST, MEDICAL.--The rating specialist, 

medical, will be responsible for reviewing every case before the board, in order to 

advise the board as to the medical aspects of the questions presented; as to the 

proper interpretation of the rating schedules from the medical standpoint; as to the 

combination of ratings; as to the identity of and service connection of diseases and 

injuries; as to the competency from a medical standpoint of the evidence presented; 

as to the sufficiency of medical data and as to the anatomical location of the disease 

or injury. In personal appearance cases, he may make a physical examination of the 

claimant and consult with the medical examiners, when necessary in the opinion of the 

board, in order that the board may better determine the identity of the disease or 

injury, and the extent to which it incapacitates the claimant. He will interrogate 

the claimant in connection with the medical questions involved in the detelrmination of 

a proper rating. He will advise the board as to a

.

n_yidisability resulting 

Ad-

ministration. In collaboration with the other rating specialists, he will determine [in claims of living veterans and will be responsible for making rating determine-

the sufficiency of evidenoe to establish service connection of diseases and injuries 

from hospitalization, or medical or surgical treatment granted by the Veterans Ad-

connected conditions and causes of death;] the claimant's occupation at enlistment. 

perma-

nent total disability exists for the purpose of a non-service connected pension; 

determina-

tions in death cases, inoluding determinations as to the relationship between service-the proper occupational variant, and the degree of impairment or average reduction 

in earning capacity, flowing from each disease and injury shown to be connected with 

service, and the combined impairment in earning capacity; determine whether [determine the insanity and incompetency of claimants, where necessary; decide the 

question of the permanent incapacity of children by reason of physical or mental 

defect for the purpose of continuance of benefits after attainment to the age of with the evidence in file. The rating specialist, medical, will be chosen by -eason 

eighteen years;] and review the evidence to insure that the decision is in accordance of his actual experience in and knowledge of medicine and the procedure and policy 

in regard to the handling of [rating] problems. (July 31, 1942.) 
16-R 
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1072. DUTIES OF RATING BOARD SECRETARY.--There will be a secretary of the rating hoard who will perform such secretarial and clerical duties as may be required by the board, including the assistance of the claimant in the execution of Form 569 series, occupational statement and supporting affidavits, if such form is required, and will be responsible for the control of cases flowing to the rating board, and for direct-ing the claimant or his representative to the rating board for personal appearance. (September 15, 1937.) 
1075. REASONABLE DOUBT RESOLVED IN FAVOR OF VETERAN.--The personnel engaged in the rating of cases will bear in mind the statement of the general policy in rating 

disabilities on page 11 of the Schedule of Disability Ratings, 1925, and page 2 of the Sohedule for Rating Disabilities, 1933, regarding the resolution of the reasonable 
doubt in favor of veterans. (September 15, 1937.) 1078. DECISION BY RATING BOARD AND ACTION THEREON.--The rating board4will set 
forth it decision as to tho service conneotion of each disease and injury shown to 
exist and will evaluate the disabling effect flowing from each service-connected 
disease and injury, in accordance with the official disability rating schedules. 
The rating board will also determine permanent total disability for purposes of Vet-
erans Regulation No. 1 series, Part III. When all possible reoonoiliation of in-
dividual opinions has been made, the rating board, after considering all phases of 
the case, will make a rating on each disease or injury, adhering to the provisions of 
the Schedule of Disability Ratings, 1925, and Extensions thereto and the Schedule 
for Rating Disabilities, 1933, (and Extensions,] and then will oombine the individual 
ratings in accordance therewith. The case file, with the rating and reports of the 
medical examination, will be routed to the authorization unit, which will proceed with 
the preparation and authorization of any necessary awards, disallowance, or dis-

 

continuance of compensation or pension. (July 31, 1942.) 1079. DISSENTING OPINIONS.--In all cases wherein there is a memorandum by a 
non-ooncurring rating specialist, the case will be referred to the adjudioation of-
ficer for determination as to whether or not appeal will be taken. If such an appeal 
is made within the prescribed time limit, no adjudicative action will be taken on the 
rating until the appeal has been decided. (September 15, 1937.) 1081. CLAIMANT OR REPRESENTATIVE MAY APPEAR PERSONALLY BEFORE RATING BOARD.--
Upon receipt off a specific request therefor, claimants or their personal representa-
tives may be permitted to appear personally before rating boards provided no expense 
to the Government is incurred. Rating boards will conduct personal hearings by fixed 
appointment which will be arranged in such a manner as to obviate the neceOsity for 
unreasonably detaining claimants. Under no circumstances will claimants reporting to 
a regional office or facility for physical examination in connection with a claim be 
held over at Government expense in order to appear before a rating board. The ad-
judication officers and the managers will be held responsible for any lack of busi-
ness-like or orderly prooedure in connection with the conduct of personal hearings. 
(September 16, 1937.) 

1082. ACTION BY RATING BOARD WHEN CLAIMANT OR REPRESENTATIVE APPEARS PERSONALLY.-
(A) Upon appearance the claimant or his personal representative will be acquainted 
with the purpose thereof, and given a full and complete hearing on all matters mate-
rial and relevant to the olaim. When it is considered necessary by the chairman of the 
rating board, a stenographic report of the hearing may be made. Any new and material 
evidence, developed orally, during the hearing shall be reduced to writing, signed 17-R 



strreotect num gorreotion underlinci. 

by the witness under oath, and incorporated in the permanent record of the case. 
A claimant may produoe witnesses at a hearing without expense to the Government. 
Before conoluding the hearing the board will ascertain from the olainant or his re-
presentative that all the evidence he desired considered has been presented. At 
the conclusion of the hearing the board will go into executive session to consider 
the evidence and arrive at a decision. If further examination is oonsidered neoes-
eery for rating purposes, it will be effected imsediately while the claimant is in the 
office or facility. 

(B) Where the chief medical officer determines, following a reexamination, 
that there is no °bongo in physical condition warranting rerating (see A. & P. 4137 
(D)) and the claimant, while in the office for reexamination, desires to present 
to the rating board any phase of his oase pertaining to the evaluation of reduction 
in earning capacity, service ommotion of additional disability or any other matter 
over which the rating board has jurisdiction, the case and the&olainant will be 
referred to the adjudication officer or such person as he may designate for the ar-
rangement of any special hearing found to be in order. A memorandum report of any 
hearing conducted, showing briefly the points raised and the decision of the board, 
will be prepared unless a now rating is necessary to correct previous errors or 
accomplish further action.  found appropriate upon the basis of new and material evi-

 

dence, etc. (September 15, 1937.) 1083. CLAIMANT TO BE ADVISED OF DECISION BY RATING BOARD.--When the board as a 
whole in executive session' reaches a decision, the claimant will be recalled and will 
be informed ot 'the decision in clear, non-teohnioal torus and the reasons therefor, 
particular oars being taken to avoid giving the claimant any information which might 
prove injurious to his physical or mental health. He will be further informed that 
he will receive by mail a written notice of the notion taken. The decision of the 
board will immediately thereafter be reduced to writing and signed by each concurring 
rating speoialist. The decision of the majority will constitute the decision of the 
board and will be final as to the regional office. or facility, unless appeal therefrom 
is made in accordance with existing regulations. (September 15', 1937.) 

1084. PROCEDURE WHERE CLAIMANT IS DISSATISFIED WITH DECISION OF RATING BOARD.--
If the claimant should express dissatisfaction when informed of the decision, every 
reasonable effort will be made by the board to convince him of the correotness thereof 
by explaining to him in non-technical language the motion taken by the board. If, 
following an explanation, he remains dissatisfied and indioatea a desire to appeal, 
he will be referred to the adjudication officer or an employee designated by him for 
further conference regarding the decision in question. , It will be the duty of the 
adjudication offioer or the employee desigrmted by him to ascertain and note care-
fully the exact reasons for the claimant's dissatisfaction; to ascertain the pos-
sibility of securing additional evidence in support of the case, from the War or 
Navy Department or other sources; and to initiate appropriate motion to assist in the 
procurement of all available evidence of a material character. If the claimant still 
expresses a desire to appeal, he will be assisted in the execution of Form P-9 and 
the notion indicated in R. & P. 1325 and 9804 will be taken. (September 15, 1937.) 

1087. SOLICITOR'S OPINION IN INDIVIDUAL CASES NOT TO BE TAKEN AS CONTROLLING 
PRECEDENTS UNLESS APPROVED BY THE ADMINISTRATOR.--All opinions of the solicitor which 
constitute a precedent are embodied either in Administrator's Decisions or opinions 18-R 



which are approved by the Administrator. Conoluelons- reached in individual oases are 

frequently influenced by peculiar facts or local statutes and consequently will not 

be followed as precedents. However, where it is apparent beyond question that the 

nituation is identical, such conclusions may be followed as a matter of consistency in 

the adjudication of claims under the law or regulations applicable. (September 

ld. 1937.) 

• 
1090. PROCEDURE IN CLAIMS FOR ADDITIONAL ALLOWANCE FOR NURSE OR ATTADANT.--

Ahem an application is made by or in behalf of a claimant for an additional allowance 

for a nurse, or attendant, the principles enunoiated in R. & P. R-I175, R-1237 and 

R-1238 are for application. In oases in which the additional allowance is authorized, 

the rating board will, except as-herein provided, request periodio physical reexamina-

tions, the time and. frequency of which. is t0 be determined by such board upon the 

basin of the disability found. Where the additional allowance for a nurse or attend-

ant has been made• to patients with amputations, or in those cases wherein the basic 

condition requiring a nurss or attendant is essentially permanent as defined,  in 

R. & P.1162, the condition of such patients is SG stabilized that follow-up physioel 

reexaminations to determine the necessity for continUande of the allowance for a 

nurse or attendant are not required. • (September 15, I937.)' 
1091. PROCEDURE IN DETERMINING ENTITLEMENT TO STATUTORY AWARD UNDER SECTION 202 

(3), SECOND PARAGRAPH.--It is necessary that a full compliance be made with the pro'-

visions of R. & P. R-6065 in all cases in which the statutory award under e total 

rating for a period ot three years is for consideration. See also R. & P. 11.4235 

(8) (2). (September 15, 1937.) 1092. REQUESTS FOR HOSPITAL REPORTS AND CLINICAL RECORDS.--(A) Hospital reports 

and clinical records pertaining to veterans who have been hospitalized, since dies-

charge from- service, at Walter Reed General Hospital, Washington,- D. C.;.  Mini** 

Beaumont General Hospital, El; Paso, Texas) Army and Navy General Hospital, Hot Spring's, 

Arkansas; Letterman General Hospital, San Francisco', California; and Station Hospital, 

Fort Sam Houston, SaruAntonio. Texas-, will be requested from th&chief'01erk, 

(B)Hospital' reports and clinical records pertaining to. veteran' who are not 

in active service but are undergoing hospitalization in Walter Reed General. Hospital, 

Soldiers Home, Washington. D. C., or in any Army or Navy Hospital, or Who' are being 

or have been hospitalized in any Veterans Administration .facility, Will b• requested 

by memorandum to the medical director in central office cases'or by letter over the 

signature of the managiir addressed to the commanding officer (Or. manager) in field 

cases. 
(C)Reports and clinical records from the Fitzsimons• General Hospital, Denver, 

Colorado., and. St. Elizabeth's Hospital: Washington, D; C., will be requested by Memo

randum to the medical director in central office cases or by a letter over the sig-

 

nature of the manager addressed to the commanding officer in field cases. 
(D)Hospital and ollnical records pertaining to veterans who are being or have 

been hospitalized in hospitals maintained by any of the several States or political 

subdivisions thereof will be requested directly from the institutions concerned. 

(E)On requests for clinical records of closed hospitals, see R. & P. 797 and 

798. (September 15, 1937.) 1093. REQUEST FOR INFORMATION FROM THE MAYO CLINIC, ROCHESTER, MINNESOTA.--

 

Request for Information from the records of the Mayo Clinic, Rochester, Minnesota, 

for use in the adjudication of claims should be accompanied by the written authority 

of the veteran or his legal guardian to furnish such information to the Veterans 

Administration. (September 15, 1937.) . • 
19-3R 
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1008. FINALITY OF DECISIONS.--The decision of a duly constituted rating board, in a case properly before the board, will be final and binding upon all field offices of the VA and will not be subject to revision except by duly constituted appellate authorities or except as provided in R&P R-1009. (January 25, 1936) 

1009. REVISION OF RATING BOARD DECISIONS 
(A) No rating board will reverse or amend, except upon new and material evidence, a decision rendered by the same or any other rating board, or by an appellate authority, except where such reversal or amend-

,. eiZ ment is clearly warranted by a change in law or by a specific change in Interpretation thereof specifically provided for in a VA issue; Provided,-That /L 4  a rating board may reverse or amend a decision by tthe same or any other 4ri'rat1ng board where such reversal or amendment is 9bviou§ly warranted by a clear and unmistakable error shown by the evidence in file at the time the 
4.7.1 ' prior decision was rendered, but in each such case there shall be attached °V to each copy of the rating a signed statement by the rating board definitely ll fixing the responsibility for the erroneous decision. (See also R&P R-1201.) Where the severance of -service-connection is considered warranted on 'the facts of record, see subparagra. h ( ) her of. 46.;-rmo // a- 4/2- • 

. •V-4, 4/-412--

 

(B) Whenever a rating board may be of the opinion that a revision or an amendment of a previous decision is warranted on the facts of record in the case at the time the decision in question was rendered, a difference :of opinion being involved rather than a finding of clear and unmistakable error, the complete file will be forwarded to the Director, Claims Service, -branch office, accompanied by a complete and comprehensive statement of • the facts in the case and a detailed explanation of the matters supporting the Conclusion that a revision or amendment of the prior decision is in order. All cases in which difference of opinion on the same factual basis involves a rating agency in Central Office, or exists between rating agencies in different branch office territories, will be submitted directly by the Director, Claims Service, branch office, to the Assistant Administrator for Claims, Attention of the Director, Veterans Claims Service. A rating decision will not be ef-

 

• fected in any such case pending the return of the case file following branch (-43 or Central Office consideration. The effective date of the rating authorizing libenefits in such cases will be the date of administrative determination, ex-

 

cept where otherwise provided. • 
— ‘1. —7‘- -5/4/( 1 (C) eterminations in effect on March 19, 1933, will not be re-versed in those cases comprehended within the provisions of sections 27 and 28, Public No. 141, 73d Congress, except as provided in these sections. These cases, therefore, will not be referred to the branch office under sub-paragraph (B) above upon a difference of opinion. In the event clear and un-mistakable ksrror is discovered the rating board will take action as provided in subparagraph (A) above. 

4b-3R 61.4„....4 
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' beAirpe• -* , reasonable period,' not to exceed 60 dirt, from the date on ',hie% 

•.euoh'ito.tiee.10 nailed to hie last address of record, for the presentation of addi-
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• • 04 . in  ,case:' or Mud:. (2) in case Of a change in law; (3) in ease of a change of 

interpretation of. lew speoitioally provided in a Veterans Adbinistration issue; or 

(4) wb,ro the evidence establishee. the service connection to be clearly'illegal.  

.06 When redaCtion -of as award or a service-connected disabrrITris con-

 

sidered warranted by reason of a change in tho physical condition, the olaimant will 

40 notified in writing of the proposed action and the detailed reasons therefor and 

will be interned that sixty days from the date on which such notice is mailed to him 

his 04$11 will be reviewed upon the basis of any evidence that he may desire to submit 

in the Realities as to why such reduction should not be effectuated. The claimant 

el.11.41se be given the oppOrtunity to Appear before the rating agency which reviews 

his glee at the expiration  of the sixty day period. The rating agency, after con-

sideration of the representations sade by the veteran at the hearing or of any ad-

ditional evidence submitted. will take suoh action as may be indicated to deve1,45 

• the evidence further, if necessary, but if it is considered that the available 

evidence warrants a reduct.lon, an appropriate rating will be rendered, and the pro-

visions of Veterans Regulation No. 2(a), Part I. Paragraph III(b;, will be applied 

as to the effective date of reduction upon the basis of such rating. (March 25, 1937.) 
ADJUDICATION OF APPLICATIONS. 1010. Applications for disability compensation or pension under Public No. 2. 

734 Congress and Public No. 141, 73d Congress. [will be adjudicated in the appro-

priate field statioa when the applicant served in the military or naval forces on or 

atter April 6, 1917 and prior to July 2, 1921, except: 
(A) Applicant has n claim on file in oentral office for pension under the gonern1 

pension law or various service pension acts. 
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.•••••• rating board, he informed by the. beard or the decision reached and the reason there-

for. ' The claimant will. also be advised upon completion of adjudicative aotion based 

upon .  the decision, of the provisions thereof, and his entitlement or non-entitlement 

- thereunclei• and of his right of appeal, and of the time within which appeal must be 

taken. (January 25, 1936.) 

'FINALITY OF ORCTSIONS.. ' 1008. The deoision of a duly Oonatituted rating board, in a case properly 

..bbfore the, board; will be final and binding upon all field offioee of the Veterans 

. , Ithetai.ilfration and will not be subject • to revision except by duly oonetituted 
:lake authorities or except as provided in R. & P. R.1009. (January 2s. 1936.) 
;REVISION OF RATING BOARD DECISIONS. 1009. (A) No rating board will, reverse or amend, except upon new and material 

evidou..30, decicion rendered by the same or any other rating board, or by any 

appellate authority, except where such reversal or amendment is clearly siarrunted by 

a change in taw or by a specific change in interpretation thereof specifically pro-. 

..0.ded. for to a Yotorons Administration issue; provided, that a rating board may re-

verge or amend a deolsion by the same or any other rating board where such reversal 4-5R 
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oer441S-0004/i:Oicioli, WOOompenied by tr. oomplete and compreheneiveP etatement of : . :7., 

thee'f,OWie'tbili- OsSi. aild sedetailed explanation of the matters euppoeting the 0011- 
olusi6OhSVe. reviellen . .er:eniendSint of the prior deoioion is in ot.finr A-rnting ttO , 

deole...0k .. .:nel, . es .e ..e , :Limy such case pending the return Oe. the case file 

?•i'l ' ' iriii-••• •v.  be '' k" ot 'cv i' .' ' fol*.0*,*04P,4f4detconsideratien. The effective date of the ilitingeeiuthore .elte e 

izi4104i104007.0611-**05.J011 be the date of administrative deterainatiee) exiept . ese': ; 
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, (p):5nOvi'init:igTs:.,-.6it;ifft.:nn Meech 19, 1933 will not be reversed in those ' ... 
oaniccon.qpiptp40.4 *AihigOiniprnlons of sectione 27 and 28, Publics No. 141, 73d 
donighi4i*e4041410i444:fli'lhese sections. These caael, therefore,will.not be 
reforileklea.,*eite;akt):ffive tinder subparagraph (8) above upon a diffeeence'of opinion. ,.",•• 

i• .ie 
In i1104en Olonr.  and ttaiietikable error is dAlsovered the qtting beerd will take .• e 
actipi_es'riei404S4bparegraill (A) gbove. jicte d47...34 

A.....r.? 
.0.J. IPn. t.tinO, iinstaiten wboreln the aeveranoe of service Conneotion is involved 

(thel!ardes .o,f•proOf being on the Government), and the case file upon submiseion to. 
thi ,esOral-.offine tinder ilubparagraph (A) hereof has been returned for appropriate ee.iip,:;11 

actpsslftreunder,] the plaimant will be immediately notified in writing of the con- 
tomplated action and the-detailed reasons therefor and will be given a reasonable NN,N .: 

period, eot to exceed 60 days, from the date on which such notice is mailed to his :F 

last address of reoord, for the presentation of additional evidence pertinent to the ... 

question. This procedure is for application except (1) in Case of fraud; (2) ih case t. 
of a change in law; (3) in case of a 'change of interpeetation of law specifically 'e, 

provided in a Veterans Administration issue; or (4) where the evidence establishes 
the service cOnneetion to be clearly illegal. 

Y 
(E) When a reduetion of an award for a service-connected disability is COA-. 

sidered warranted by reason of a change in the physical condition, the claimant will 
be notified in writing of the nroposed action and the detailed reasons therefor and 
will be informed that sixty days from the date on whioh such notice is mailed to hie 
his case will be reviewed upon the basis of any evidence that he may desire to sub-
mit in the meantime as to why auch reduction should not be effectuated. The claim-
ant will also be given the opportunity to appear before the rating agency which re-
views hie case at the expiration of the sixty day period. The rating agency, otter 
consideration of the representations made by the veteran at the hearing or of any 
additi, al evidenoe submitted, will take such action as may be indicated to develop 
the evidenoe further, if necessary, but if it ic considered that the available evi-
dence warrants a reduction, an appropriate rating will be rendered, and the provi-
sions of Veterane Regulation No. 2(a), Part I, Paragenph /II(b), will be applied 
aa to the effective date of reduction upon the basis of such rating. (July 10. 
1942,1/  

....••••••••••1011111.1u121.1. 

1010. ADJUDICATION OF APPL/CATIONS.--Applications for disability compensation 
or pension will be adjudicated in the approprinto null station when the applicant'r 
entire military or naval nervier( was aubaequent to July 15, 1903, or Coast Guard 
norvice subsequent to January 27, 1913, exoopt when jurisdiction is otnereinc voetei 
in central office under R. & P. R-2025. (February 1, 1942.) 
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. ')iri'• . - e ::Alyigovenuit.10) a  .. mo. thy aseor:tile.tipon iwebiktulsat .te 1 ,iik rf . jiz.i.101eil iot-It' s been iiIttmto.d-isie:4•OriNikil,"*, '.•‘ 
'fl 4t -iTiONi ,%.1i*Ammed/Witil,y-notifisd in.wOUeOt.:(14:0.*.‘- 

t •-c . 

.ana :i$2.3.:..)* wienvs.,‘r44•541abzil±., i_bili':uic.041/. On ou,isia Boa pottop is itauictitogr. ''Stitti.:'tiii!..4*,.4.1404140t,o.,-440.t.ii;iii.t. 0.0.1110.0-0#044.0'19:the Af,40.44004444:01440 -tiesi asioiet***4;WAnr.oso* iitairitiviairaus4 'or (4) ihers,  the evidence seta/ale:ea 4 

• s•orAyythipts.• i.14,..• oitfrityfittioli 0.14w.iipociriostup
,4

 leak •: 110 ' ..• ' 4 10 , ,1942. r Weer? ce-oonneoe Unditida,.the ratite ugemoze Will Proper, 
Ji },VOtwiesOinili,441w9neseat evaluation sixty days from the date of 

,A4SiOtAeOwitifeedeva3bations and in View of the time limitation the 
0 14.10itpradO31W6Ftified in *Mug Of the propoaed notion and that unless 1***PV0pCied reduction 'to be unwarranted within sixty 
AhO'dAtie On WhiChs the notice is neiledte him, the reduction will be at—

 

tot•d ithi .correapondenoe with him. Evidence received within 

nt • farther  :siZti:diiii.frOn the Ohio of notice will be referred to the rating agency for r.ting. 
lane to submit evidence within sixty daya from the dato of notice, 

the reductiOft of the aurd Will be erfooted without further rating action, in ac-
cordance With the 'provisions of Veterans Regulation No. 2 (a). Part I, paragraph III 

(b). The rating sheet will bear the following notation: "R. A. P. R-1009 (E), as 
OW). -111AAA 1041. ADJUDICATION or APPLICATIONS.....ipplications for disability compensation 

Or pension will be adjudicated in the appropriate field station when the applicant's 

Satire military or naval service was subnequent to July 15. 1903. or Coast (Ward 
service subsequent to January 27, 1915, except when Jurisdiction is otherwise vested 
in central office under R. & P. R0-2026. (February 1, 1942.) 4a-SR jima..$441 

1 



ks.t iooc, (E) /-s-45/ 
..41.114.14006. DgC/SIONS TO COMM TO Jitt/ST/NG LASS - RECULATIONs - AK; DEFINSD POLT-

-ft-ACIE.94--All decielong will'oonform strictly to tao laws, regulations. 4delaintretWa 
if4T4beoisions and defined policies as enunciated by theAdninietrator. (January 20, 1606?) 

1007. uromegos ON ALL DECISIONS TO BIC FURNISHED TO *ETERANS.,-The claimant 

.52,./... will. in all case. in- which he -appears personalty before a rating board, be 16r0r1666 

by the board Of the deolsion'reaohed and the reason therstor. The olaliant will alio 

3 iovieed upon oompletion of adjudicative lotion based upon the deolsion,...o.f.lits 
4, provisiOna :Uteri°, and his entitlement or ,non-entitlement thereunder and Of his 

right ofalipoal. And of the time within which appeal must be taken. While tallnre to 

),*91.44receiVe *tittin notice of right to, and tine for, appeal mill not oxtend the-time for a.. 

filing !Wilma, 11-Will,nof ,preCludo an administrativn review in a mePit,riofs case ...a 

upon a proper enthopinafieb; : (January 18. 1945.) 0411,./e;11,02/01;a0m10 ,440 , ' 

1003.,7111104#1,104Aier$ZONS,--The deoisien of a duly netitute rating beard: in T 

a ones iropef.*Oetbraha  bollrii, will be final and binding upon all field Offi'Coi 

of tbs'?004-lliii-2aCt-'6i1illgitit to rovisiwaxOept by duly sonstitOed appellete 
. au °ail Ciii..003 t'-MS- -provided: -4,P:'.*-1009. (January 23. 19;560}1 7/4)A.ush4•4).. 

DAWN= (At) No rating board sill Wire* or 

. nomad, .•enptp,...apr,,,nent, a... naterlayidenoe. I..oiien rendered.by the mime or any 
C'Iller 1414 210 6a04 . . 31.04 11i•-"MPiiillate". authority, except whiz... snob reversal, or 

. imend5elit4i9:AiMilkirerhs41 i.change in law or by 6 spooiiio ohangs.in interpre-

 

tation :thi00060i6O4A9*-00.414JOr'in.a TA Inoue; Provided.:Thatiratlig-htnaid 
llalf.reria;r0:W*42:deblaina-lity,the elms or any other rating,blardArheri,nn. 

, :royarinOkrjaanirnan:&*okaettelrgairented bye clear and Itaniatakah1a:lifrer;abowa0 
..c.).:WP;61**.lcdtiik.**2*.`44i'ilia.' file Prior decision was -readerecOitit -la. eitah .0  

-00'44 4.1.4!Pi..41i1:it4,14isi 1: -  tt), each .copy of lito riti,ntalalined eliteae4iig ajii- ‘ 
rating,..-ii."' 4itpalfe t'Anips .tha'reepocalbillty for the 'etrOneoui .depinion.: ' ' Mee . •.,, , -., 

11
.:%i•tii,otIti, 0 ?1 .}.r44,. ar:ther, lila iehere the aeveran,oe -of Ii *iriv,too-opini,o- ti, .. • 

#7ii.i-i-A .,..**,..j,riiii-,44„.0-„:.(,,,,,,,,„ef:rocord the osse:tiaerhor.  recznired•hy:c\-4 
1(0Whiiiee- i11.13e:teieaiAici without rating to.'thi.444to.t.or Ottlito.: ••-• 

66404400e0*.iii6P410;f4O0., for Aitilev acomaponied bra full and . olenr . 
*# 101 4Piit,'Air***Ilinit te,inne:and facts: Where the aubninalon with reoonnten* 

::.. ..dationktniiiiiiteSisionrof:aireioe opAnection is based upon a 'change of diagnosie.it,is 
i '...eiMent4t;thSt4he.regUW.te medical certificate accepted as showing that the previous 
' AknoiliS6sAinoi. norijiOt-.114 of .record in the ORO* f116. (November 26. 1963,4,11=4 

". - 00thineverTa,ritpmg hoard may be of the opinion that a revision crap aneadMo6v4 

of a preiriotie.A401.0loOe warranted on the facts of record in the case at the tine 

.:the decision in. qUeitiO4 well rendered, a severance of servioe connection not being 

' involva‘7thi:OOMgate file will be forwarded to the director of the service con- 11 

, oereed-ln aentral'office, accompanied by a complete and comprehensive etatement of ?‘ 

thaUcts in the :died and a detailed explanation of the matters supporting the ,:i41- It 

olUsion.tiof a revision or amendment of the prior decision is in order. A rating to. 

decision-will  het be effected' in any suoh cane pending the return of the wise file 4,.... 
.following. central office consideration. The effective date of the rating Author- ‘kz 
ixing benefits in such cases will be the date or administrative deters nation, oxcept . ,:z in 

where otherwise provided. ' (R. & P. 1115.) .0k4Nei" 44. 42742 ' - '''.: 444W. ArNA444/ 

(C) Determinations in effect on March 19, 4933, will not be reversed in toose 
cases comprehended within tho provisions of sections 27 and 20. Publio Ho, 141. 7Jd d 
Congress. except as provided in these seWons. These canoe. therefore, will not 1)0 f. 0̀ . 46-438 4 2  ("1-4244; Z1.  ,,4-te,t4,wo '24.•ps,r) 

41.1/ t` tie.4 4; • a, 5:,4(4 4  - 
- - ,9 vi .1,,/ / • 

, .., e 3
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referred to °antral office under subparagraph (B) above upon a. difference of epinion. 
it tne eient clear and unmistakable error is discovered the rating board will take 
otr e Provided in subparagraph (A above. (July 10. 1942.) In those instances whirain the severanoe of Service dosintootien .  le involved 

f i  

(the' burden or proof being on the Government:), the claimant will be isimedistely 
notified in writing of the onntemplated action and the detailed reasons therefer 
and win be given a reasonable peVto.d not to exceed sixty days free the' date '• 
which such notice is mailed to hitt last address of record, for the prascntetiba-ast 
additional evidehoe -pertinent to the,. question. This procedure is tor applicationsh., 
cept (1) in !ease of 'fraud; (2) in cilia, of a change in law; (3) in case :et a :change 
of interpretation of law speoitioalli provided in a VA issue; or C4) where the evi-

 

• 4 %.4'wt../•denoe vateibliehes the lierWica connection to be olsarly '3oyer6noa4t ae1.wt*4 
oonneatiori•not• riffeeting the 'rats or .Pension, i. e., ***formic)* where the disability 

19.11 ttilLR::40$',.cti.:4}4re'.atter dew RoriWideration of the rograining servive-sonnented• 
• /1,14‘,Ilrabilititlitij:liwari:Will ,  be ecntinried at the same or an inoreated rató wiU. net 

bs•reterite*-40JOWV444:c4f4*'.oxApAdei'atiih, action will ww-www0V411dotd 
koge12iv.wWirtgi*A01:0,4:4aillieloisa"!1 of bin right of appeal .ti.V:oranoo or...abrvice 
iiortolpOtiOF!0044,;:.irlifi*,yso-r*Or- 16;4iecovered oti the ocicasion.4 ilia limit 

•rerating.keiAtotAk r00:!. 4111.4•4•,atinCgrantinrsairlf4.00.' pOillectiOit. will ‘bitil.stAilarly A,49, 10-1; 12.1.C1k1t).04.1.r,i-F,;Jo;!4,1:-. )tosanoot the aseb will be -referred. for .central 
of tips 04.i4041.14,190-4971.thst4otAOW 06Widad abov•.  will be given. after 'stature of the le On ldttloi.. *(0 is: • 3.9494r;„ • • ,451414 .1QP,:11::„P;Or11001,9nneqt 1 ,tr r'llT1- 

` 0,7154411tttVg-t , • , 
11- 11,0,-OhyjkAilek'•rionditiork. 'Vie ratihg egenvy-s . • , ,...- 

., •... - A ,.. 
w 

z (K	 ii., 
. niti:11,05i ifiktji, Areaant, evaluation.. -eity.  days:, iros, the date et ..h J')Aii:T'ib10.re catlireirileiligO4. , Vic 01. 04 'osoks award lil?..0•Pli• 1131  a*" 

ti, A ',' 41. , . • pta1 ,4jj rn','*;  iiiiiiiii!!FA 't..hek.iilii: CA rating but the data of.. stibliiailen and approys.1 
..-

 

•••••i fi.#0,40:::ont$

 

-k!til,O. ., v4ifItii4k0.4ii:lii-Mz,`$:the 4iie. following expiration Of tbtie.ittr.dar period. ' 4.  .• ' V.'  rat ing': ..' 'll'h° raiiiCtiOu-  or.  ' dis,centincealie - of the' Oa shall be, 
1/14.10Ct'rfir''7,...f ,.% ..'0,' °- , _,: • , -, $71: 

1 r.. ?..., • .-...= , corejr..1*tr.. ,t.  :It?' 1.74°V.*.ticori;44* with Veterans Regulation lic. 2-(a); Part I.. paragraph 
-• • k• 1:#1:(1x),, Cl.a.si; gay,  of the south in which the approval of the award is affective. 

i,,,..ii;i".0i4tve:,‘.4"•:t,tiri"..4 .i.iii.‘.ipliitittion* the veteran will be proiptly .2otifisd in writing at AP# '1.1*i:4‘.41f;itiir* action and ajnaroval are processed that. the reduction or dio-
.., p,o1kginuaiii4.*0. ?:bake-tiaofive as pTovided above. without further notice, if additional 

;10.idilien 140:4•Vf-Mq6,ttitiel Within the sixty-day period.. It the veteran submit* ii,d-

 

.-. 
Iiiiiiitl.',4aWtiteiiiiee.wItbin.:Ihe sixty-daY period the rating and all-  aeard or approval 

'4in,.pfriCe:Bee6; in aer..er,darice with the foregoing shall be reociusidored and confirsed, 
:10ifie4,Cgnoe1e4.,air reqeirethl The rating Sheet will bear t e . following notation: 

'.:-Iti.:P. R-40091 It '-'.... amended." Au ' t a. 1946. b. 2 , • i!,•;;1010;• -1 ' . ' . IMMO; Or APPLICATIONS.—Applications for disabi ity compensation 
4 : ." Cat Panel* will be adtbdicated in the appropriate field station when the applicant's 

• ',.../,04Virfe unitary .or naval service was subsequent to July 16, 1903, or Coast Guard 
Oi l° 1.  eervioe subsequent to January 27, 19.7.9;  except when jurisdiction is otherwise vested 
't 
. 

in central office under R. Is P. R-2025. (February 1, 1942. ) -$
0

*. /k) o  1011. ADJuDrcxow OF APPLICATIONS CP VETERANS RESIDING RI UT THE CONTINENTAL 
\ LIMITS OF THE UNITED STATES.—Applioationu for disability compensation of- pension 

received from veterans who reside putoide the continental limits of the United Status, ' " .t g is /14.6(5'A- .-1.;) 
i ' .f.,.• /s L-,-- 
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EXPLANATION 
The purpose of the following comment on the changes included in these 

amendments of VA Regulations is to inform all concerned why these changes 

are being made. This comment is not regulatory. 
Paragraph 1100.  No change of VA Regulation 1024 other than organiza-

tional designations. 'Terminology "an authorization officer" includes attorney-

reviewers and persona authorized to approve awards based on claims for 

reimbursement for expenses of last illness or burial. 

1. 



3V CFR 3.105(e) VA Regulations Compensation and Pension—Transmittal Sheet 191 
* A determination is being made as to whether this paragraph may be 

codified in accordance with the revised "Preparation of documents subject 

to Codification" published by the Division of the Federal Register or be 

printed in the Notices Section of the Federal Register as VA Regulation 1024 

was. 

Paragraph 1101.  No change of VA Regulation 1006. 
Paragraph 1102.  Statement of rule of reasonable doubt. Paragraph 1103.  Restatement of VA Regulation 1007. Last sentence 

moved to new VA Regulation 1109. 

Paragraph 1104.  Subparagraph (A): Restatement of VA Regulation 1008 

to extend rule to all adjudicative decisions including ratings. Subpara-

graph (B): Consolidation of VA Regulations 1053. 1064(E). and 1066(B). 

Determinations as to homicide and death added. Subparagraph (C): No change 

of 1330. 

Paragraph 1105.  Restatement of VA Regulations 1009 and 2670. Sub-

paragraph (C) is based on VA Regulation 1064(E). The provisions of VA 

Regulation 2670(C). which required 60 days notice in reduction or diacon- — AV 

tinuance of ratings for death benefits,, are canceled. The provisions of VA 

Regulation 1105(A) are for application in such cases. 
Paragraph 1106.  Restatement of VA Regulations 2554 and 2922.1. Paragraph 1107.  Restatement of VA Regulations 2593 (A) and (B) and 

2953 (A) and (B). This paragraph now includes live cases. Paragraph 1108.  Restatement of VA Regulation 1026(A). last sentence. 

Reference to evidence added. 

Paragraph 1109.  Restatement of VA Regulations 1007, 1214(A), 

.2500.1(E) (1) and (2), 2932 (A) and (B). Applicable to disability and death 

cases. Statement added in subparagraph (A) showing the 1-year time limit 

for furnishing evidence is applicable to claims for additional benefits or 

resumption of benefits as well as to original claims. 
Paragraph 1110.  Restatement of VA Regulations 1029 and 2932(C). 

LI 



38 CFR 3. ho5(e) 

VA Regulations 
Compensation and Pension--Transmittal Sheet 191 Paragraph 1111. Restatement of VA Regulation 2555(B). Rules apply 

to both live and death cases. Subparagraph (A): 38 U.S.C.4007(a) provides 

that the 60-day period will run "from the date notice is mailed." Therefore, 

the letter will bear the date it is mailed. The same phrasing was contained 

in Veterans Regulation No. 2 (a), part II, paragraph X (a). Subparagraph (B): 

No change. Subparagraph (C): Extends to 60 days the period allowed to 

residents of foreign countries for filing an answer to evidence submitted by a 

person who is protesting a proposed award. 

Paragraph 1112. No change of VA Regulation 2593(C) and 2954. Paragraph 1113. Previously found in VA Manual M8-1, paragraph7.02. 
By direction of the Administrator: 

BRADFORD MORSE Deputy Administrator Distribution in accordance with VA Form 3-3040. 

iii 
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in a fair and impartial mind that his claim is welt grounded. Mere suspicion 

or doubt as to the truth of any statements submitted, as distinguished from 

impeachment or contradiction by evidence or known facts, is not a justifiable 

basis for denying the application of the reasonable doubt doctrine if the entire, 

complete record otherwise warrants invoking this doctrine. The reasonable 

doubt doctrine is also applicable even in the absence of official records, 

particularly if the basic incident allegedly arose under combat, or similarly 

strenuous conditions, and is consistent with the probable r sults of such 

known hardships.] (May 29, 1959) 
• a G. 1(/.0 (1103 (I 3.103). INFORMATION TO BE FURNISHED CLAIMANTS.--The 

claimant will be informed of his entitlement or nonentitlement, the reason, 

his right of appeal, and of the time limit within which an appeal may be filed.] 

(May 29, 1959) (?.. 
6 ) 6 6  7 ) 

[1104 (A 3.104). FINALITY OF DECISIONS 

(A) The decision of a duly constituted rating agency or other agency 

of original jurisdiction will be final and binding upon all field offices of the 

VA and will not be subject to revision except by duly constituted appellate 

authorities or except as provided in VA Regulation 1105.] (May 29, 1959) 

SW 170; S.O. 2-17-43 •II e c1-0 ) E(B) Current determinations oY line of duty, character of discharge, 

relationship, dependency, domestic relations questions, homicide, and findings 

of fact of death or presumptions of death made in accordance with existing 

instructions by either an Adjudication activity, a Vocational Rehabilitation 

and Education activity, or an Insurance activity are binding one upon the other 

in the absence of clear and unmistakable error.] Way 29'  1959) Par.  6 ,  
/01•- 3,  ,)o 6 I/() p 4 (40 LB 8-42; Par. 8, IB 8-120; G C, 

C) (IA decision of an agency of original jurisd ciion which is not 

appealed within I year from the date of notice of the disallowance will be 

final. Where an appeal is timely filed, the disallowance, if affirmed, does not 

become final until the date of the appellate decision. 1 38 U.S.0 4(l04(a) and 

4005(b))] (May 29, 1959) 

36  

t , 

htF 511, 1-217 38 • c. 0 ,
40

 
3 ci) 

Par. 2, IB 21-29; 

[1105 (i 3.105). REVISION `110F DECISIONS.--The provisions of this para-

graph apply except where there is fraud; a change in law; a change in inter-

pretation of law specifically stated in a VA issue; or the evidence establishes 

that service connection was clearly illegal. , et-o # ( ) ) 
For annotations see cards on "VAR 1009-Series and "VAR 1165 Series". 

(A) Error.  Previous determination• on which an action was predi-

cated. including decisions of service connection, degree of disability, age. 

marriage, relationship', service, dependency, line of duty, and other issues. 

will be accepted as correct in the absence of clear and unmistakable error. 

Where evidence establishes such error, the prior decision will be reversed/  

or amended. The rating or other adjudicative decision which constitutes a' 

• 
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1105(A) Con. Compensation and Pension—Trans. Sheet 191 1108 
reversal of a prior decision on the grounds of clear and unmistakable error 

has the same effect as if the corrected decision had been made on the date 

of the reversed decision.] (May 29, 1959) (Formerly VAR 1009 & 2670) [(11) Difference of,  Opinion.  Whenever an adjudicative agency is of 

the opinion that a revision or an amendment of a previous decision is war-

ranted. a difference of opinion being involved rather than a clear and unmis-

takable error, the proposed revision will b recommended to Central Office.] 

(May /9, 1959) (•? t,,,,,„t,4 /o o q 0,) 6 70 
[(C) Character of Discharge.  A determination as to character of 

discharge or line of duty which would result in discontinued entitlement is 

subject to the provisions of subparagraph (D).1 (May 29, 1959)   
, 

/0 9 ) [(D) Severance of Service Connecti2n.  Service connection will be 

severed only where evidence establishes that it is clearly and unmistakably 

erroneous (the burden of proof being upon the Government.) A change-in 

diagnosis may be accepted as a basis for severance action if the examining 

physician or physicians or other proper medical authority certifies that, in 

the light of all accumulated evidence, the diagnosis on which service connec-

tion was predicated is clearly erroneous. This certification must be ac-

companied by a summary of the facts, findings, and reasons supporting the 

conclusion. When severance of service connection is considered warranted, 

a rating proposing severance will be prepared setting forth all material facts 

and reasons and submitted to Central Office for review without notice to 

claimant or representative. Ratings for carious or missing teeth, pyorrhea, 

or Vincent's disease will not be submitted. If the proposal is approved on 

review by Central Office, the claimant will be notified of the contemplated 

action and furnished detailed reasons therefor and will be given a reasonable 

period, not to exceed 60 days from the date on which notice is mailed to his 

last address of record, for the presentation of a itional evidence.] (May 29. 

1959) 
/cry 9 (2)) -76 ?o 

[(E) Reduction in Disability Evaluation.  Where the reduction in 
i 

rating a service-connected disability s considered warranted by a change in 

physical or mental condition, the reduction will not be effected for 60 days 

from date of rating to permit submission of additional evidence. The letter 

of notification to the veteran will bear the same date as the rating.] (May 29, 

1959) 214o /r )  <74 4 oig 7o. -/ , PciA. 
[Cross-Reference: VA Regulation 1400 series, EFFECTIVE DATES] [1106 3.106). RENOUNCEMENT Par. 13, 1st. 2-10-48; 5.0. 2-13-45, 6 6 45, 5-21-48, 8-14-50, 1-11-51 

(A) Any person entitled to pension, compensation, or dependency 

and indemnity compensation under any of the laws administered by the VA may 37 

(4) 
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105 (D), 
None 

None 

1 13 

EXPLANATION 
The purpose of the following comment on the changes included in this 

amendment of VA Regulations is to inform all concerned why these changes 

are being made. This comment is not regulatory. 
Paragraph 1105. Subparagraph (D) has been revised to exclude deter-

minations of service connection which have been in effect for 10 or more 

years, and which are protected horn severance by Public Law 86-501. The 

last clause in the preamble of VA. Regulation 1105 ". . . or the evidence 

establishes that service connection was clearly illegal." is for application 

unless the 10-year period has expired. A cross-reference to the regulation 

relating to this protection (VA Regulation 1957) has been added at the end of 

the paragraph. 

Subparagraph (E) has been amended to show clearly that the 60-day 

grace period for a proposed reduction in disability evaluation is applicable 

only to running awards. This procedure is not for application where, for 

example, there is no change in the rate Of disability compensation being paid 

because the reduction in evaluation for one disability is offset by assignment 

of the same or a higher evaluation for another service-connected disability 

or where the award has been suspended because of a veteran's failure to 

report for examination. 

Paratraph 1113. This revision permits acceptance of a signature by 

mark or thumbprint which has been certified by an authorized official. 
By direction of the Administrator: 

W. J. DRIVER Deputy Administrator / Distribution in accordance with VA Form 3-3040. 
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1103 Compensation and Pension--Trans. Sheet 191 in a fair and impartial mind that his claim is welligrounded. Mere suspicion 

or doubt as to the truth of any statements submitted, as distinguished from 

impeachment or contradiction by evidence or known facts, is not a justifiable 

basis for denying the application of the reasonable doubt doctrine if the entire, 

complete record otherwise warrants invoking this doctrine. The reasonable 

doubt doctrine is also applicable even in the absence of official records, 

particularly if the basic incident allegedly arose under combat, or similarly 

strenuous conditions, and is consistent with the probable r sults of such 

known hardships.] (May 29, 1959)

 [1103 (I 3.103). INFORMATION TO BE FURNISHED CLAIMANTS.--The 

claimant will be informed of his entitlement or nonentitlement, the reason, 

his right of appeal, and of the time limit within which an appeal may be filed.] 

(May 29, 1959) / 
-p io n 7') 

[1104 (II 3.104). FINALITY OF DECISIONS 

t) la 4/1/ 

1 .4 

(A) The decision of a duly constituted rating agency or other agency 

of original jurisdiction will be final and binding upon all field offices of the 

VA and will not be subject to revision except by duly constituted appellate 

authorities or except as provided in VA Regula ion 1105.] (May 29, 1959) 

MF 170; S.0. 2-17-43 • P- 0-1-.." / 0-0 e 
1 lir 

[(B) Current determinations oY line of duty, character of discharge, 

relationship, dependency, domestic relations questions, homicide, and findings 

of fact of death or presumptions of death made in accordance with existing 

instructions by either an Adjudication activity, a Vocational Rehabilitation 

and Education activity, or an Insurance activity are binding one upon the other 

in the absence of clear and unmistakable error.) (May 29, 1959) Par. 6, 

/0 i"--1, )46 41(K) -i- / 0 4. il (z)) LB 8-42• Par. 8, 1B 8-120; (Jo , 571)-159 

[(C) (. decision of an agency of original jurisd ction which is not 

appealed within I year from the date of notice of the disallowance will be 

final. Where an appeal is timely filed, the disallowance, if affirmed, does not 

become final until the date of the appellate decision. (38 USX, 
;J.c .. 

4004(a) and 1-2173 

4005(b))] (May 29, 1959) 

(4•-i-.r.a&J )3 30) 
, te4 Par. 2, LB 21-29; 

ifF 5L1, 8 4 7, ..D.t...1-
 

11105 (1 3.105). REVISION F DECISIONS.--The provisions of this para-

 

graph apply except where there is fraud; a change in law; a change in inter-

 

pretation of law specifically stated in a VA issue; or the evidence establishes 
,yr ......./ 

that service connection was clearly illegal. 
, 0-c) 4 r 1 ) 

For annotations see cards on "VAR 1009-Series and "VAR 1105 Series". 

(A) Error.  previous determinations on which an action was predi-

 

cated, including decisions of service connection, degree of disability, age, 

marriage, relationship', service, dependency, line of duty, and other issues, 

will be accepted as correct in the absence of clear and unmistakable error. 

Where evidence establishes such error, the prior decision will be reversed , 

or amended. The rating or other 4djudicative decision which coostitutes a7 • 36 
1 ,7 fZ • "c?‘'‘s- -s7 
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1105(A) Con. Compensation and Pension—Trans. Sheet 236 1105 reversal of a prior decision on the grounds of clear and unmistakable error 

has the same effect as if the corrected decision had been made on the date 

of the reversed decision. (May 29, 1959) 

(B) Difference of 0j2knion.  Whenever an adjudicative agency is of 

the opinion that a revision or an amendment of a previous decision Is war-

ranted, a difference of opinion being involved rather than a clear and unmis-

takable error, the proposed revision will be recommended to Central Office. 

(May 29. 1959) 

(C) Character of Discharge.  A determination as to character of 

discharge or line of duty which would result in discontinued entitlement is 

subject to the provisions of subparagraph (D). (May 29, 1959) 
(D) Severance  of Service Connection.  [Subject to the limitations 

contained in VA Regulation 1957,] service connection will be severed only 

where evidence establishes that it is clearly and unmistakably erroneous (the 

burden of proof being upon the Government). A change in diagnosis may be 

accepted as a basis for severance action if the examining physician or 

physicians or other proper medical authority certifies that, in the light of all 

accumulated evidence, the diagnosis on which service connection was predi-

cated is clearly erroneous. This certification must be accompanied by a 

summary of the facts, findings, and reasons supporting the conclusion. 

When severance of service connection is considered warranted, a rating 

proposing severance will be prepared setting forth all material facts and 

reasons and submitted to Central Office for review without notice to claimant 

or representative. Ratings for carious or missing teeth, pyorrhea, or 

Vincent's disease will not be submitted. If the proposal is approved on re-

view by Central Office, the claimant will be notified of the contemplated 

action and furnished detailed reasons therefor and will be given a reasonable 

period, not to exceed 60 days from the date on which notice is mailed to his 

last address of record, for the pre se nt a t ion of additional evidence. 

(May 8, 1962) 

 
(E) Reduction in Disability Evaluation.  Where the reduction in 

[evaluation ofj a service-connected disability is considered warranted [and 

the lower evaluation would result in a reduction or discontinuance of pay-

ments currently being made,] the reduction will not be effected for 60 days 

from date of rating to permit submi•sion of additional evidence. The letter 

of notification to the veter

i

: will bear the same date as the rating. 

(May 8, 1962) 

cr.-7 Cross-References; VA Regulation 1400, EFFECTIVE DATES 
[VA Regulation 1500, REDUCTIONS AND DISCONTINU-

 

ANCES VA Regulation 1957, PROTECTION- -SERVICE CONNEC-

 

TION] 

37-R 

1400(K ) 

1400(H ) 

1500(R) 

1500(R) 
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Remove pages  

35-R and 36-R 
37-It and 38-It 
39-2R and 40-2R, 41-2R, 42-ZR, 43-ZR, 44-2R 

Insert pages  

'`35-2R and 36-2R \37-2R and 35-2R 39-3R and 40-3R 
4I-3R, 42-3R,43-3R,44-3R Paragraph revised Paragraph* added Paragraphs canceled 

Pee 35-1  (contents page): Under "1113 Signature by Mark" insert 

"1114 Change of Law or VA Issue'. 

EXPLANATION 

The purpose of the following comment on the changes included in thi• 

amendment of VA Regulations is to inform all'concerned why these changes 

are being made. These comments are not regulatory. 

Paragraph 1105.  The revisions in this paragraph reflect changes made 

necessary by Public Law 87-825, enacted October 15, 1962. The provisions 

of this act are not for application for the purpose of awarding, reducing or 

discontinuing benefits prior to the effective date, December I, 1962, speci-

fied in section 7 of the act. 

This act substituted a new section 3012(b) of title 38 for the former 

subsections (b) and (c). Consistent with the provisions of the new sub-

section (b), the preamble to paragraph 1105 has been amended to eliminate 

reference to "fraud" and to substitute reference to acts of commission or 

omission by the payee. The subject of revision of decisions due to changes 

in law or administrative issues is specifically covered in the new VA 

Regulation 1114. 

Subparagraph (A) has been amended to show clearly that when an earlier 

unfavorable decision is reversed because of clear and unmistakable error, 

retroactive benefits may be authorized as if the earlier decision had been 

favorable. The basic rule for reduction or discontinuance of awards be-

cause of error is contained in VA Regulation 1500(B). 
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Subparagraph (D) as revised is based on the new section 3012(b)(6) 

which provides statutory authority for rules which were established by 

regulation. The existing procedur• preliminary to severance of service 

connection, which is applicable only where service connection has not been 

in effect for 10 or more years, will be maintained. By the specific 

languag• in subsection (b)(6) relating to changes in service-connected (or 

employability) status, severance of service connection and reduction of com-

pensation awards are excepted from the general provisions of subsection 

(b)(10) for discontinuance of awards because of administrative error or 

error in judgment. 

'Subparagraph (E), relating to reduction or discontinuance of compensa-

tion awards because of reduction in evaluation of service-connected dis-

ability, has been modified to include a change in employability status which 

would affect eligibility for compensation. As under existing procedure, 

compensation awards will not be reduced or discontinued until the veteran 

has been afforded a period of 60 days in which to submit additional evidence. 

The rating and award (if discontinuance is not in order) will reflect the lower 

evaluation and the reduced rate of compensation effective the first day of the 

third calendar month following the date of notice to the payee. 
The new subparagraph (F) provides for reduction (e.g., aid and attend-

ance allowance) or discontinuance of a pension award on the basi• of a re-

duced evaluation where there has been a change in the disability or in em-

ployability, effective the last day of the month in which the discontinuance is

approved. This This action will be taken on the basis of the rating. No waiting 

period is authorised for the submission of additional evidence. 
(Comment on par. 1109.  This paragraph has not been changed. Sub-

par. (A)(2) provides a 1-year time limit for submission of evidence in sup-

port of a claim for benefits, which i• equally applicable to original and re-

opened claims and claims for increase. The former 38 U.S.C. 3011, 

which provided that in reopened and increase claims benefits could not be 

paid for any period prior to date of receipt of evidence establishing entitle-

ment, is repealed by sec. 5, PL 87-825. Under this law, payments may be 

authorized from the date of receipt of an informal claim for reopening or 

increase, if the necessary evidence is received within 1 year from the date 

of request. Additional comments concerning this aspect are contained in 

transmittal sheet 268 accompanying the revision of VA Regulation 1156.) Paragraph 1114  combines the provi•ion• of the new s•ctions 3010(g) and 

3012(b)(6), which affect award actions due to changes in law or VA issues, or 

interpretations of either. Benefits may not be authorized under this para-

graph for any period prior to December 1, 1962. 

Subparagraph (A) is based on section 3010(g), which provides statutory 

authority for payment of benefits based on pending or previously disallowed 

claims, when liberalized standards of entitlement are established by a 7" 

liberalizing law or approval of a liberalizing VA issue; e.g., a change in/ * 
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rating or dependency criteria, or in the nature of evidence required to estab-
lish relationship. Benefits may be paid from the effective date of the law or 
VA issue if a claim is reviewed in the course of a genera] review within I year 
from the effectiv• date of the law or VA issue, or as to other pending or finally 
disallowed claims, where the claimant's request for consideration is re-
ceived within 1 year from the applicable offectiv• date. 

In other instances, where a general review of claims is not authorised 
or an individual claim was not identified in the course of a general review, 
benefits may be authorised retroactively either . on the basi• of cAggiasianct 
claim or an administrative review. If a claim is reopened by the claimant, 

• or is reviewed on the initiative of the VA more than 1 year after the effective 
date of the law or VA issue, benefits may be awarded retroactively covering 
a period of 1 year prior to the date of reopening or date of administrative 
determination of entitlement (e.g., the date of rating), whichever I. appli-
cable. 

Subparagraph (B) is based on section 3012(b)(6), relating to discon-
tinuance of awards because of a new law or administrative issue, or because 
of a change in interpretation of a law or issue. Thi• provides a general rule 
for situations where a statute may require termination of running awards 
authorized under an earlier law, or termination is required because of a new 
VA issue (e.g., a change in the Schedule for Rating Disabilities, or a re-
vision of VA Regulations) or where, because of a new interpretation of a law 
or VA issue, it is determined that an award which was properly made under 
instructions in effect at that time, should not have been authorised. Under 
the circumstances described, the general rule will be followed in the absence 
of other specific statutory or administrative provisions. 

By direction of the Administrator: 

W. 3. DRIVER Deputy Administrator 
Distribution: 

DVB publications code 0071 All other elements same as Compeneation and Pension Regulations. 

iii 
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justify a belief in a fair and impartial mind that his claim is well grounded. 

Mer• suspicion or doubt as to the truth of any statements submitted, a• 

distinguished from impeachment or contradiction by evidence or known facts, 

is not a justifiable basis for denying the application of the reasonable doubt 

doctrine if the entire, complete record otherwise warrants invoking this 

doctrine. The reasonable doubt doctrine is also applicable even in the ab-

sence of official records, particularly if the basic incident allegedly arose 

under combat, or similarly strenuous conditions, and is consistent with the 

probable results of such known hardships. (May 29. 1959) 
1103 (23.103). INFORMATION TO BE FURNISHED CLAIMANTS.--The 

claimant will be informed of his entitlement or nonentitlement, the reason, 

his right of appeal, and of the time limit within which an appeal may be filed. 

(may 29. 1959) 
Par. 18.02a(6), M 21-1 

1104 (23.104). FINALITY OF DECISIONS 

14130(Q) 

(A) The decision of a duly constituted rating agency or other agency 

of original jurisdiction will be final and binding upon all field offices of the 

VA and will not be subject to revision except by duly constituted appellate 

authorities or except as provided in VA Regulation 1105. (May 29, 1959) 
MF 170; S.D. 2-17-43; P-18 

(B) Current determinations of line of duty, character of discharge, 

relationship, dependency, domestic relations questions, homicide, and findings 

of fact of death or presumptions of death mad• in accordance with existing 

instructions by either an Adjudication activity, a Vocational Rehabilitation 

and Education activity, or an Insurance activity are binding one upon the 

other in the absence of clear and unmistakable error. (May 29, 1959) 
Par. 6, IB 8-42; Par. 8, IA 8-120; G.C. 5-6-59; 0.M. 9-4-59; DJ 21-12 

(C) A decision of an agency of original jurisdiction which is not 

appealed within 1 year from the date of notice of the disallowance will be 

final. Where an appeal is timely filed, the disallowance, if affirmed, does 

not become final until the date of the appellatedecision. (38 U.S.C. 4004(a) 

and 4005(b)) (May 29, 1959) itF 511, 1-21-38; u.C. 3-8-60; Par. 2, 
IA 21-29; Digest 61-15 
1105 (13.105). REVISION OF DECISIONS.--The provisions of this para-

graph apply except where [an award was based on an act of commission or 

omission by the payee, or with his knowledge (VA Regulation 1500(B); there 

is a change in law or a VA issue, or a change in interpretation of law or a VA 

issue (VA Regulation 1114)3; or the evidence establishes that service con-

nection was clearly illegal. [The provisions with respect to the date of dis-

continuance of benefits are applicable to running awards. Where the award 

has been suspended, and it is determined that no additional payments are in 

order, the award will be discontinued effective date of last payment.] (Dec. 1, 

1962) For annotations, see cards on "VAR 1009-Serietq,  & "VAR 1105-

 

Series". 

GtA) 
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(A) Error.  Previous determinations on which an action was 

predicated, including decisions of service connection, degree of disability, 
age, marriage, relationship, service, dependency, line of duty, and other 

issues, will be accepted as correct in the absence of clear and unmistakable 
error. Where evidence establishes such error, the prior decision will be 
reversed or amended. [For the purpose of authorising benefits,] the rating 
or other adjudicative decision which constitutes a reversal of a prior decision 
on the grounds of clear and unmistakable error has the same effect as if the 

corrected decision had been made on the date of the reversed decision. [Ex-
cept as provided in subparagraphs (D) and (E), where an alkard is reduced or 
discontinued because of administrative error or error in judgment, the pro-
visions of VA Regulation 1500 (B)(2) will apply.] (Dec. I, 1962) 

-r-r (B) Difference  of Opinion.  Whenever an adjudicative agency is of 
the opinion that a revision or an amendment of a previous d•cision is war-
ranted, a difference of opinion being involved rather than a clear and unmis-
takable error, the proposed revision will be recommended to Central Office. 
(May 29, 1959) 

_2 y 

140000 

5215 
13003 

1400(H) 
913,4 

5215 
13003 

(C) Character of Discharge.  A determination as to character of 
discharge or line of duty which would result in discontinued entitlement is 13003 

subject to the provisions of subparagraph (D). (May 29, 1959) 

(D) Severance of Service Connection.  Subject to the limitations 

contained in VA Regulations [1114 and] 1q5"), service connection will be 
severed only where evidence establishes that it is clearly and unmistakably 

erroneous (the burdein of proof being upon the Government). [(Where service 

connection is severed because of a change in or interpretation of a law or VA 

issue, the provisions of VA Regulation 1114 are for application.)] A change 
in diagnosis may be accepted as a basis for severance action if the examining 

physician or physicians or other proper medical authority certifies that, in 
the light of all accumulated evidence, the diagnosis on which service connec-
tion was predicated is clearly erroneous. This certification must be accom-
panied by a summary of the facts, findings, and reasons supporting the con-
clusion. When severance of service connection is considered warranted, a 
rating proposing severance will be prepared setting forth all material facts 

and reasons, and submitted to Central Office for review without notice to the 

claimant or representative. Ratings for carious or missing teeth, pyorrhea, or 
Vincent's disease will not be submitted. If the proposal is approved on re-
view by Central Office, the claimant will be notified [at his latest address of 
record] of the contemplated action and furnished detailed reasons therefor 

and will be given [ 3 60 days [ 3 for the presentation of additional evi-

 

dence [to show that service connection should be maintained. If additional 
evidence is not received within that period, rating action will be taken and 
the award will be discontinued effective the last day of the month in which 
the 60-day period expired. (38 U.S.C. 30121b)(6); PL 87-845)] (Dec. 1, 
1962) 

4 -77.4- JL. 2  (E) Reduction in [ ] Evaluation-JCompensationj.  Where the 
reduction in evaluation of a service-connected. disability [or employability 37-ZR I • For annotations, see cards on "VAR 1009-Series" & "VAR 1105-Series" 

(Digests arid 5 x 8s) • 

1500(R) 
13003 
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1500(R) 
1501(8) 

(G) 

 

status] is considered warranted and the lower evaluation would result in a 

reduction or discontinuance of [compensation] payments currently being 

made, (rating action will be taken. The reduction will be made effective the 

last day of the month in which a 60-day period] from date of [notice to the 

payee expires. The veteran will be notified at his latest address of record 

of the action taken and furnished detailed reasons therefor, and will be given 

60 days for the presentation of additional evidence. (38 U.S.C. 3012(b)(6); 

PI.. 87-825)] (Dec. 1, 1962) 9 
. 7 27-

 

 

 

 

  

LiF) Reduction in Evaluation—Pension,  Where a reduction in eval-

uation is considered warranted because of a change in non-service-connected 

disability or employability and the lower evaluation would result in a reduc-

tion or discontinuance of pension payments currently being made, the award 

will be reduced or discontinued effective the last day of the month in which 

reduction or discontinuance of the award is approved. The veteran will be 

notified at his latest address of record of the action taken and furnished 

detailed reasons therefor, and the conditions under which his claim may be 

reopened. (38 U.S.C. 3012(b)(5); PL 87-82511 (Doc. 1, 1962) 
d Cross-References: VA Regulation 1400, EFFECTIVE DATES VA Regulation 1500, REDUCTIONS AND DLSCONTINU-

 

ANCES VA Regulation 1957, PROTECTION—SERVICECONNEC-

 

For annotations, see cards (includ..ng digest) onTMR 1009-Series" & "VAR 1105-

Series". 

1106 (13.106). RENOUNCEMENT Par. 13, ltr. 2-10-48; 3.0. 2-13-45, 6-6-45, 5-21-48, 8-14-50, 1-11-51; 
0.0. 1-12-66 

(A) Any person entitled to pension, compensation, or dependency 

and indemnity compensation under any of the laws administered by the VA 

may renounce his right to that benefit. The renouncement will be in writing 

over the person's signature. Upon receipt of such renouncement in the VA, 

1500(Q) payment of such benefits and the right thereto will be terminated, and such 

person will be denied any and all rights thereto from such filing. (38 U.SC. 

3106(a)) (May 29, 1959) 

1400(3) 

(13) The renouncement will not preclude the person from filing a 

new application for pension, compensation, or dependency and indemnity 

compensation at any future date. Such new application will be treated as an 

original application, and no payments will be made thereon for any period 

before the date such new application is received in the VA. (38 U.S.C. 

3106(b)) (May 29, 1959) 

(C) The renouncement of dependency and indemnity compensation 

by one beneficiary will not serve to increase the rate payable to any other 

beneficiary in the same class. (May 29, 1959) 
38-2R Followed by 39-3R 41W--

 

1501(8) 
(G) 
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EXPLANATION 

The purpose of the following comment on the changes included in this amendment of VA Regulations is to 

Inform all concerned why these changes are being made. This comment is not regulatory. 
Paragraph II OS. Subparagraph (D) has been amended to delete the requirement for submitting proposals to 

sever service connection to Central Office. When severance of service connection is determined to be in order the 

necessary ratings will be prepared and approved in the field station. This change does not eliminate the 

requirement that the claimant be allowed 60 days in which to submit additional evidence in support of his claim 

prior to effectuation of the severance. All current instructions except those provklhis for submission to Central 

Office remain in effect. 

By direction of the Administrator: 

RICHARD L ROUDEBUSH Deputy Administrator 
Distribution: RPC: 2210 FD 
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1105 1105 (§3.105). REVISION OF DECISIONS. The provisions of this paragraph apply except where in award 

was based on an act of comisaion or omission by the payee, or with his knowledge (VA Regulation 1500(8)); 

there is a change in law or a VA issue, or a change in interpretation of law or a VA issue (VA Regulation 1114); 

or the evidence establishes that service connection was clearly illegal. The provisions with respect to the date of 

discontinuance of benefit' are applicable to running awards. Where the award has been suspended, and it is 

determined that no additional payments are in order, the award will be discontinued effective date of last 

payment. (Dec. 1, 1962) 

t. 
(A) Error. Previous determinations on which an action was predicated, including decisions of service 

connection, degree of disability, age, marriage, relationship, service, dependency, fine of duty, and other issues, 

will be accepted at correct in the absence of clear and unmistakable error. Where evidence establishes such eiror; 

the prior decision will be reversed or amended. For the purpose of authorizing benefits, the rating or other 

adjudicative decision which cons(itute* a reversal of a prior decision on the grounds of clear and unmistakable 

-	 error has the same effect as if the corrected decision had been made on the date of the reversed decision. Except 

as provided in subparagraphs (D) and (E), where an award is reduced or discontinued because of administrative 

error or error in judgment, the provisions of VA Regulation 150003)(2) will apply. (Dec_ 1, 1962) 
(8) Difference of Opinion. Whenever an adjudicative agency is of the opinion that a revision or an 

amendment of a previous decision is wiuranted, a difference of opinion being involved rather than a clear and 

unmistakable error, the proposed revision will be recommended to Central Offloe. (May 29, 1959) 
(C) Character of Discharge. A determination as to character of discharge or line of duty which would result 

Ir, in discontinued entitlement is subject to the provisions of subparagraph (D). (May 29, 1959) 
(D) Severance of Service Connective. Subject to the limitations contained in VA Regulations 1114 and 

1957, service connection will be severed only where evidence establishes that it is clearly and unmistakably 

erroneous (the burden of proof being upon the Government). (Where service connection is levered because of a 

change in or interpretation of a law or VA issue, the provisions of VA Regulation 1114 are for application.) A 

change in diagnosis may be accepted as a basis for severance action if the examining physician or physicians or 

other proper medical authority certifies that, in the light of all accumulated evidence, the diagnosis on which 

service connection was predicated Is clearly erroneous. This certification must be accompanied by a summary of 

the facts, findings, and reasons supporting the conclusion. When severance of service connection is considered 

warranted, a rating proposing severance will be prepared setting forth all material facts and reasons. ( f The 

claimant will be notified at his for her( latest address of record of the contemplated action and furnished detailed 

reasons therefor and wil be givezi 60 days for the presentation of additional evidence to show that service 

connection should be maintained. If additional evidence is not received within that period, rating action will be 

taken and the award will be discontinued effective the last day of the month in which the 60-day period expired. 

(38 U.S.C. 3012(bX6); PL 87-825) (May 7, 1974) 

(F) Reduction in Evaluadon -Compeneadon- Where the reduction in evaluation of a servioe-coonected 

disability or employability status is considered warranted and the lower evaluation would result in a reduction or 

discontinuance of compensation payments currently being made, rating action will be taken. The reduction will 

be made effective the last day of the month in which a 60-day period from date of notice to the payee expires. 

The veteran will be notified at his (or her( latest address of record of the action taken and furnished detailed 

reasons therefcn, and win he given 60 days for the presentation of additional evidence. (3-8 U.S.C.3012(bX6); PL 

87-825) (Dec. I. 1962) 

136a-R1 37-4R 
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(F) Reduction in Evaluation—Pension. Where a reduction in evaluation is considered warranted because of a 

change in non-service-connected disability or employability and the lower evaluation would result in a reduction 

or discontinuance of pension payments currently being made, the award will be reduced or discontinued effective 

the last day of the month in which reduction or discontinuance of the award U approved. The veteran will be 

notified at his tor her latest address of record of the action taken and furnished detailed reasons therefor, and 

the conditions under which his claim may be reopened (38 U.S.C. 30I2(bX5); PL 87-825) (Dec. I. 1962) 
Cross-References VA Regulation 1400, EFFECTIVE DATF_S VA Regulation 1500, REDUCTIONS AND D1SCONTINUANCES 

VA Regulation 1957, PROTECTION—SERVICE CONNECTION 
1106 (3.106). RENOUNCEMENT 

(A) Any person entitled to pension, compensation, or dependency and indemnity compensation under any of 

the laws administered by the VA may renounce his [or her] right to that benefit but may not renounce less than 

all of the component items which together comprise the total amount of the benefit to which [the person] is 

entitled nor any fixed monetary amounts less than the full amount of entitlement. The renouncement will be in 

writing over the person's signature. Upon receipt of such renouncement in the VA, payment of such benefits and 

the right thereto will be terminated, and such person will be denied any and all rights thereto front such filing. 

(38 U.S.C. 3106(a)) (Mar. 9, 1972) 

(B) The renouncement will not preclude the person from filing a new application for pension, compensation, 

or dependency and indemnity compensation at any future date. Such new application will be treated as an 

original application, and no payments will be made thereon for any period before the date such new application is 

received in the VA. (38 U.S.C. 3106(b)) (May 29, 1959) • 
(C) The renouncement of dependency and indemnity conmenution by one beneficiary will not serve to 

increase the rate payable to any other beneficiary in the same dais. (May 29, 1959) 

384R 

S19601, 

i 



3g CFN 3.to5(e) 13522 Federal Register / Vol SS, No. 70 / Wednesday, April 11, 1990 / Rules and %mulattosa published in the Federal Ragials, on Wednesday, December 6. 1989 (34 FR 30367) as Treasury Decision WM The rules related to compliance with the new reporting requirements impaled by section eosom for returns relatine to persons receiving contracts from Federal executive agencies. 
ron FoRmlal tallrortMe11001 CONTACT: Keith IL Stanley at 202-566-3367 (not a toll-free number). 
SUPPUIAMINTARY RIPORMIATIOlt Elaokground 
Ilia final regulations that are the subject of these corrections relate to section 8060Ikt. which was added to the Internal Revenue Cods by the Tax Reform Act of 1966. 

• Need for Correction 
As puWished. the final regulations contain errors which may prove to be misleading end are In need of clarification. 

Conrectke of rubberlike 
Accordingly. the publication of the final regulations which were the subject of PRDoc. 89-28396, is corrected as follovne 

Para. 1. On page 30309. In the preamble, first column, line 10, the !enrage lincludins into (or treated as entered" is corrected to read "(including their contract actions treated as new contracts entered into (or treated as entered". 
• U106016 faasetoriesin 

Per. 3. On page 50370, second column. • 1-3000M-1(b)(2)(iv) should read: 
(iv) Certain schedule contracts. For purposes of this section, any of the following contracts entered into on behalf of one or more Federal executive agencies is not • "contract" to be reported by the General Services Administration or the Department of Veteran's Affairs at this time of executiore 

(A) A Federal Supply Schedule Contract entered into by the General Services Administration, (B) An Automated Data Processing Schedule Contract entered into by the General Services Administration. at (C) A schedule contract entered into by the Department of Veteran's Afters. Instead, an order pieced bye Federal executive agency. including the General Services Administration or the Department of Veteran's Affairs, under such a schedule contract is a "contract" for purposes of this section. 
I1.406011 laaiserwIeej 

Par. 3. On passe 60371. second column. line 4 of I 1.41050M-1(dR5KIXA) whk:h  

marls "28 CYR 1.6060M-1(d)(5), to make. on the" should read "26 CFR 1.6060M-i(d)(8) to make, on the". 
Pei. 4. On page 50372. second column. Immediately following the text of • 301.8060M-1, the language "Approved November 8, 1989. Lawrence B. Gibbs, Commissioner of Internal Revenue." should rood as follown 

LIIMMOCII B. Gibbs. 
Commissioner of internal &MAU& 

APPnWed: November 6 1980. Kenneth W. Gideon. 
Assistant Secretory of the Treasury. 
Deie D. Goode. 
Chief, Resiaotions Unit. Assistant Chief Counsel lCosporos4 
(FR Doc. 110-4135 Flied 4-10-02 8345 atnj SLUM 0004 41181-01-1111 

IMPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CPR P1.4 117 
(C1300- $0-031 

Draverldge Operation Regulation.; Lake PonteRertrain, LA 
ettemcv: U.S. Coast Guard, DOT. ACTIO/R Final revocation. 
susets.arr: This amendment revokes the regulations for the Southern Railway Systems south drawspen on Lake Pontchartrain. in Orleans and St. Tammany Parishes. Louisiana. because the drawspan has been replaced with a fixed span. Notice and public procedure have been omitted from this action due to the conversion of the span. 

seraell•sill DAM This regulation becomes effective on May 11, 1990. FOR PORTMAN INFORKATX114 0001TACT: Mr. John Wachter. Bridge Administration 'trench. Eighth Coati Guard District. telephone (504) 399-2065. sumessiesarruer 11WO5MA1104t This action has no economic consequences. It merely revokes regulations that are now meaningless because they pertain to • drawbridge span that no longer extent. Consequently, this action is considered to be non-major under Executive Order 12291 and nonsignificant under Department of Transporutloa regulatory policies and procedures (44 Fi t110134. February *1979). Since there is no economic impact. a full regulatory evaluation is unnecessary. Because no notice of proposed rolematring is required under 5 U.S.C. 533, and because this fiction will not have a significant Impact on a inibetantial number of small entities, this rulemaking Is exempt from  

the provisions of the Regulatory Flexibility Act (3 U.S.C. 606(b)). 
Drafting information 

The drafters of this regulation are Mr. John Wachter. project officer. and Commander J.A. Unxicker. project attorney. 

List of Subjects In U CFR Part 117 
Bridges. 

Regulation 
In consideration of the foregoing. part 117 of title 33, Code of Federal Regulations, is amended as follows: 

PART 117--DRAWSRIDGE OPERATION REGULATIONS 
1.The authority citation for part 117 continues to read as follow 

Auliarity: 33 U.S.C. 4411k 45 CPR 1.41 and 33 CPR 1.06-1(8). 

2.Section 117.467(a) is revised to read ss followe 

• 117.447 LAM Fonaoharansla 
(a) The south draw of the 811 bridge near Now Orleans shall open on signet if at least 48 houranotice Is given. In case of emergency, the drew shall ape* within 12 hours and shall be titept in condition foe barnediate operation until the emergency is over. 

• • • 
Da tech March 22, 1110. 

W.F. 64441.1. 
RearAdielrat U.S. Coast Guard Coaunowder, Eighth Coast Guard Disolct. 
(FR Doc. 104321 'fled 4-10-00. R45 ern) IMMO CODII 1•10, 14-1111 

DEPARTMENT OF VETERANS AFFAJRS 

U CFR Part 3 

141R 2100-AC64 

Procedural Due Process 
miencv: Department of Veterans Affairs. 
ACTIOIC Final rule. 
aussestore The Department of Veterans Affairs (VA) has amended its adjudication regulatione cc procedural due preens for VA claimants and beneficiaries and the eligibility criteria for retroactive awards based on liberislixing law, or administrative issues. Thee/ amendments are necessary became of the seed for more specificity In VA mutations on procedural doe process end because of a 
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VA General Counsel opinion on eligibility for retroactive benefits. The effect of these amendments will be to Improve and more clearly define procedural due process rights and _retroactive ellathilltv criteria_ sinitrivtrit DATIL May it. 1910. FON rwrurvoN INFCRIMATION CONTACT: Don England. Consultant, Regulations Staff Compensation and Pension Service. Veterans Benefits Administration. Department of Veterans Affairs. 810 Vermont Avenue NW., Washington. DC 20420. (2)2) 233-3003. SUPPUBASTAII“ IMPONSIATOIC On pages 37797 through 37801 of the Federal Register of September 28, 198e. VA published proposed amendments to title 38. Code of Federal Regulations, on procedural due process and the eligibility criteria for retroactive awards based on liberalizing laws or administrative issues. interested persons were given until October 28. 19e8. to submit comments, suggestion*, or oblectione to the proposed rules. VA received comments on the proposed rules from the Vietnam Veterans of America and the Puerto Rico Public Advocate for Veterans Affairs. The comments and recommendations with respect to each proposed amendment have been summarized and are set forth below together with the actions and/or responses of VA. 

Comments and Reoommenelatioos 
Section 3. to3 

One commenter recommended that the proposed regulation be amended to state that required notices of VA proposed and final actions be sent to a claimant at his or her last known a ddress. 
VA does not agree that inclusion of this wording in the regulation would provide any additional benefit for VA claimants with regard to their general right to notice of decisions on their claims. Barring an error or a delay in processing a notification of a change of address, all written communications to, claimant are sent to his or her last known address. Insertion of this requirement in VA regulations would not lessen the number of errors or reduce delays. For this reason no changes are being made based on this comment Since additional protection against erroneous deprivation of benefits would not be afforded to claimants through adoption of this suggestion, the Government's burden in implementing the suggestion is not being discussed. 

Both connnenters recommended requirement for VA to furnish • copy of  

any notice to • claimant to the properly designated representative of the claimant. 
The regulatory requirement for furnishing copies of notices to designated represeniatives Is contained In 38 CFR 1.523(d), and inclusion in this section would be redundant Therefore, no change is being made based on these comments. 

On. commenter recommended that this section include a requirement that a claimant and his or her properly designated representative be provided notification of submissions from VA regional offices to VA Central Office (VACO) for advisory opinions, administrative reviews, administrative appeals, legal opinions, and medical opinions from VA health care professionals. and that copies of such submissions and resulting replies be routinely furnished to the claimants and representatives prior to decisions bathe rendered. The commenter states the belief that advisory opinions from the Director. Compensation and Pension Service, are binding on regional office rating boards end Hearing Officers, and that an opportunity to examine and rebut such opinions prior to the decision Is required in order to adequately provide procedural due process. The rasiority of claims processed in VA regional offices are of a routine nature involving relatively simple issues of entitlement, but some claims involve extremely complex and/or novel issues and require application of a variety of laws and regulations. In some cams, due to circumstances arising from the complexity of an Issue, a regional office may request an advisory opinion from VACO. • medical opinion, and/or a legal opinion. Administrative reviews and administrative appeals are actions which occur following a decision by a regional office, and therefore, have no relationship to procedural due process within the context of this section. Advisory opinions are advisory only and, while such opinions should be given considerable weight by regional offices in reaching a determination on a particular claim, are not binding on the regional offices. The same is true of medical opinion, from VA health care professionals. There is no issue of a lack of opportunity to be heard by the decisionmekm where an advisory or medical opinion has been issued because the decision making authority is retained by the regional office. VA does not believe that due process includes a requirement that such nonbinding advice be communkated to claimants and/or beneficiaries prior to an initial. appealable decision being made. VA believes the appellate process, which  

provides Statements of the Case detailing the basis and rationale for a denial of benefits, affords claimants and/or beneficiaries ample opportunity to argue their views. 
Information front, or copies of, these opinions or other evidence considered by VA In reaching decisions may be made available to claimants and/or duly authorized agents or representatives under the authority of se CFR 1.500 et seq. These regulations also apply to requests for copies of legal opinions. which are an important part of the VA decision making process, and are rendered based on facie of record at the time of the opinion. Legal opinions may be challenged following regional office decisions as part of the appellate process or through the submission of additional evidence. 

Regulatory requirements for providing detailed reasons for decisions and additional procedural safeguards are also being adopted with publication of this notice concerning proposed benefit reductions. VA finds these regulatory . provisions to be adequate to guard against erroneous deprivation of benefits. Marlinel gains in that regard, if any, afforded to claimants by the commenter's suggestions would be far outweighed by the costs of Implementation to the Government. Such costs would include employee time required to copy and mail documents to claimants and beneficiaries. In addition, decisions would be delayed pending reply or expiration of a period allowed for reply. For these reasons the recommended changes are not being adopted. 
One coeunenter recommended requiring that VA Include citations of all applicable regulations in notices of proposed or final decisions, and that the reasons for the proposed or final decision include • statement of the exact change in the claimant's circumstances on which the change is proposed or based. 

VA does not agree that the recommended changes would provide any additional benefit for VA claimants with regard to their general right to notice of decisions on their claims. The recommended changes would require VA to include detailed statements and regulatory citations on favorable as well as unfavorable decisions. Clearly, there is no risk of erroneous deprivation with favorable decisions, and the suggested changes provide no additional protection to successful claimants while being extremely burdensome on the Government in terms of the impact on automated claims processing and timeliness of decisions. Implementation 
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38' CFR 3 . los 13,528 Federal Register / Vol. 55. No. 70 ,/ Wednesday. April 11. 1900 / Rules and Regulations arguments and contentions with respect to thri facts and applicable law which the claimant may consider pertinent. It is the responsibility of the VA personnel conducting the bearings to explain fully the Issues and suggest the subrnission of evidence which the claimant may have overlooked and which would be of aciventage to the clabnant's position. To assure clarity end completeness of the hearing record. questions which are directed to the claimant and to witnesses are to be framed to explore fully the basis for claimed entitlement rather than with an intent to refute evidence or to discredit testimony. ln cases in which the nature. origin, or deves of disability le in Issue, the claimant may request virus.' examination by a phyeician delignated by VA end the physictan's observe brine win ha read Into the record. (d) Submission of evidence. Any evidence whether documentary, testimonial, or in other form, offered by the claimant is support of a claim and any issue a claimant may raise end any contention or orpiment a claimant may offer with respect thereto are to be included in the records, 
(a) The siolitre representation. Subject to the previsions of ell 14445 through 14.837 of dais title. clahnearts are entitled to representation of their cheloe at every nage in the bruncation of a 

(f) Notification of dieJons. This claimant or beneficiary will be notified in writing ad:1E0611CW affecting the payment of benefits or granting:slid. Notice will Include the mason for the decision and the date it wifi be effective as well as the right tea trearing -subject to pa ritgorph (c) of this section-The notification will also advise dm claimant or beneficiary of the sight to initiate an appeal by filing a Notkle of Disagreement which artil entitle the individual to a Statement of the Case for asantance is pedecting air appeal. Further, thematic. will advise him or her of the periods ie which mamma] mud be initiated and perfected. (Seeped-1g. xuhrort H. Glib& cheater_ 2. Section 3.11351.1 amerett allas revising the iass sentence in paragraph (d). paragraphs /e) and 1I), end adding paragraphs tgl and to reed as follow= 

• 3.105 Revision of deelskitt. • 
(d) • • ' Unless otherwise provided In paragraph chi of this section if additionat evidence Is not received within that period.' final rating adlo will be taken and the award will be reduced or discontinued. LIM order. effective the last day of the neinth in  

which a a0-day period from the data of notice to the beneficiary of the final rating action expires. 
(Authority IS 03.C. itetfin)(ein 

tel Reduction In art:quo lion—compensation. Where the reduction in evaluation of a service-connected disability or employability status ie considered warranted end the lower evaluation would result in a reduction or discontinuance of compensation payments currently being made, a rating proposing the reduction or discontinuance will be prepared setting forth all material facts and reasons. The beneficiary will be notified at his or her latest addrese of record of the contemplated action and furnished detailed mamas therefor, and will be given 00 days for the presentation of additional evidence to slow that compensation payments should be continued at their versant level. Unless otherwise provided in paragraph (h) of this section. if additional evidence is not received within that period. final rating action will be taken and the award will be reduced ordiscontinued effective the last day of the month in which a 00-day period from the data of notice to the beneficiary of the final rating action expires. 
(Authority: 3a U.S.C. lOt 2(2)16)) 

(r) Reductio.n in evaluation—pension. Whets a change in disability or employability warrants a reduction or dieootithroancie of pepsine payments cunently being made, a rating proposing the reduction or discenteinanoe will be prepared setting forth all material facts and reasons. The beneficiary will be notified at his or her latest *admen of record of the contemplated aceion arid furnished detailed reasons therefor. and will be given00 days for the presentation of additional evidence to show that Pa311600 benefits should be continued at their present level. Unless otherwise provided in paragraph f hi of this section, If additional evidence is not received within that period, final rating action will be taken and the award will be reduced or. discraninned effective the last day of the month in which the final rating action is approved. 
t A uthorier I ISS.C.10721145)) 

(g) Other nerinctions/discontimionoes. Except aa otherwise specified at 3.103943) of this part where a reduction or discontienanoe of benefits is warranted by reasoa dinforenatiee received concerning income, net worth. dependency, or marital or other status, a proposal log Th. reduction or discontinuance will be prepared setting forth all materiel facts and reasons. The  

beneficiary will by notillbad at his or tier latest acidness of record of the contemplated action and famished detailed reasons therefor. and will be given 611 days for the presentation of additional evidence tie show Oral the benefits Amid be continued at their present Isend. Unless otherwise provided In paragraph fhi of this *action. if additioaal evidence is not received within that period, final advern action will be takes and the award will be reduced or discontinued effective as specified under the provisions of II 3.50D through 3.509 of this part 
(Aulhorilr 218 1JS.C. 3012) 

(h) Preciatermincrtion hearings. II I In the advance written notice concerning proposed actions under pantgrapbe (d) through fiej alibis section. the beneficiary will be informed that he or she will have an opportunity for a predetermination hearing, provided that a request for each a hearing is received by VA within 30 days from the date of the notice. lie timely request Is received. VA swill notify the beneficiary In writing of the time and place alibi hearing at lean 10 days in advance of the scheduled hearing date. The 10 day advance notice may be waived by agreement between VA and the beneficiary it representative. The hearing will be conducted by VA personnel who did not participate In the proposed adverse action and who will bear the decision-making responsibility. If a predetermination hearing is timely requested. benefit payments shall be continued at the previously established level pending a final determination concerning the proposed action. (2).Foilowine the predetermination procedures specified in this paragraph and PliesgraPh frit fel. (f) ee(s) of  this section. whichever is applicable. (boil action will be taken il a predetermination hearing was not requested or if the beneficiary failed withoid good cruse to report for a scheduled predetermination hearing. the final action will be based solely upon the evidence of record. Examples of goed cause include. bet are not limited to. the illness or hospitaTuatinn of the claimant or beneficiary, death of an immediate family member. aft. If a predetermination hearing was conducted, the linal.action.will be based on evidence and tee tiatany adduced scythe hearing as wed as the other evidence of record Including any additional evidence obtained following die hoaxing pwlearA to necessary development Whether or not a prodatennination hearing was cortcbscted. • written notice of the final 
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3g CR? 3.105(e) Federal Register / Vol. 55, No. 70 / Wednesday, April 11, 1990 / Rules and Regulations 13529 action shell be issued to the beneficiary, setting forth the reasons therefor and the evidence upon which it le based. Where a reduction or discontinuance of benefits is found warranted following consideretion of any additional evidence submitted, the effective date of such reduction or discontinuance shall be as follows: 
(i) Where reduction or discontinuance was proposed under the provisions of paragraph (d) or (e) of this section, the effective date of final action shall be the last day of the month In which a 80-day period from the date of notice to the beneficiary of the final action expires. (ii) Where reduction or discontinuance was proposed undet the provisions of paragraph (f) of this section, the effective dale of final action shall be the last day of the month in which such action is approved. fie) Where reduction or discontinuance was proposed wider the provisions of paragraph (g) of this section, the effective date of fthal action shall be se specified under the provisions of H 3.300 through 3.503 of this part 

(Authority: 38 U.S.0 3012r 
3. In 3.109. paragraph (b) Is revised and an authority citation is added, to read as follows: 

I 1100 nes area. 

(b) Extension of time limit. Time limits within which claimants or beneficiaries are required to act to perfect a claim or challenge an adverse VA decision may be extended for good cause shown. Where an extension is requested after expiration of a Um* limit, the action required of the claimant or beneficiary must be taken concurrent with or prior to the filing of. request for extension of the time limit, and good cause must be shown as to why the required action could not have been taken during the original time period and could not have been taken sooner than it was. Denials of time limit extensions are separately appealable issues. 
(Authority: 30 U.S.C. 21((c)) 

4. Section 3.110 is revised and an authority citation is added, to read as follows: 

I 3,110 Computation of tImo Wt. (a) In computing the time limit for any action required of a claimant or beneficiary, including the filing of claims or evidence requested by VA, the first day of the specified period will be excluded and the last day included. This rule is applicable in cases In which the time limit expires on a workday. Where  

the time limit would expire on a Saturday, Sunday, or holiday, the next succeeding workday will be included in the computation. 
(b) "The first day of the specified period" referred to In paragraph (a) of this section shall be the date of mailing of notification to the claimant or beneficiary of the action required and the time limit therefor. The date of the letter of notification shall be considered the date of mailing for purposes of computing time limits. As to appeals. see 19.129 of this chapter. 

imehoritr 38 U.S.C. 210(c)) 
3. Section 3.114(a) is revised to read as follows: 

* till Chang. of law or Vilt Isms. 
(a) Effective dote of award. Where pension, compensation, or dependency and indemnity compensation Is awarded or increased pursuant to s liberalizing Jaw, or a liberalizing VA Issue approved by the Secretary or by the Secretary's direction, the effective date of such award or increase shall be fixed in accordance with the facts found, but shell not be earlier than the effective date of the act or administrative issue. In order to bei eligible fora retroactive payment under the provision' of this paragraph the evidence must show that the claimant met all eligibility criteria for the Ilberstized benefit on the effective date of the liberalizing law or VA issue and that such eligibility existed continuously from that date to the date of claim or administrative determination of entitlement. The provisions of this paragraph are applicable to original and reopened claims as well as' claims for increase. (1) If • claim is reviewed on the initiative of VA within 1 year from the effective date of the law or VA issue, or at the request of • claimant received within 1 year from that date, benefits may be authorized from the effective date of the law or VA issue. (2) Ifs claim is reviewed on the initiative of VA more than 1 year after the effective dale of the law or VA issue, benefits may be authorized for a period of 1 year prior to the date of administrative determination of entitlement. 

(3) If • claim is reviewed at the request of the claimant more than I year after the effective date of the law or VA issue, benefits may be authorized for a period of 1 year prior to the date of receipt of such request. 
(Authority: 311 U.S.C. 3010(8)) 

(FR Doc. 110-8279 Filed 4-i0- 45 am) N114110 COOK 83111-44-• 

38 CFR Parts 3,21 

Aim 21100-A1011 

Veterans Education Disabling Effects of Chronic Aloohoilent 

itallt4C"r: Department of Veterans Affairs, 
eCesesse Final regulations. 

sueessourr: The Veterans Benefits and Programs Improvement Act of 1988 provides among other things that for the purposes of any provision relating to the extension of a delimiting period under any education benefit or rehabilitation program administered by the Department of Veterans Affairs, the disabling effects of chronic alcoholism shall not be considered to be the result of willful misconduct. These final regulations will inform the public of the way in which the Department of Veterans Affairs (VA) will implement this provision of law with respect to the Post-Korean Conflict Cl Bill. The change to 38 CFR 3.301(b) is made to conform to a provision of the Veterans' and Survivors' Pension Improvement Act of 1978. 

errecnva Dram The effective date of the amendment to 3.301(b). la April it. 1900. The effective date of all other amended regulations, like the provision of law they implement, Is November 18, 1908. 

FOIllevornias tNratialtaTiON COKTACT: tune C. Schaeffer (225). Assistant Director for Education Policy and Program Administration. Vocational Rehabilitation and Education Service, Veterans BeneflUi Administration. Department of Veterans Affairs, 810 Vermont Avenue NW., Washington. DC 213428, (202) 233-2092. 
suritamorriurr INFORMATIOPC On pages 31950 through 31952 of the Federal Register of August 3. 1909. there was published interim regulations with a . request for public comment which are part of pert 3.38 CFR and part 21,38 CFR. Section 3.301(b) is corrected to conform to a provision of Public Law 9S-588 which amended 38 U.S.C. 521 to delete a reference to "vicious habits." The remainder of these regulations implemented section 109 of the Veterans Benefits and Programs Improvement Act of 1988 (Pub. L 100-8e0). That section states that for the purposes of extending the eligibility period for educational assistance under any of the educational laws or vocational rehabilitation laws administered by the Department of Veterans Affairs, the disabling effects of chronic alcoholism will not be 
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3 i"CFR 3./05(e) 
4t*- 5/11/90 

D•pariansat af Veferaas Affairs 
ship, dependency, domestic relations questions, homicide, and finding* of fact of death or presumptions of death made in accordance with existing in-structiorut, and by application of the same criteria and based on the same facts, by either an Adjudication activi-ty or an Insurance activity are binding one upon the other in the absence of clear and unmistakable error. 

(211 PR 1462. Jan. 29 1964. as amended at 21 PR 7547. June 12, 16041 
113.194 Revision ef deeisioes. 

The provisions of this sectJon apply except where an award was based on an act of corrunission or omission by the payee, or with his or her knowl-edge (1 3.500(b)); there is a change in law or a Department of Veterans Af-fairs issue, or a change in interpreta-tion of law or a Department of Veter-ans Affairs issue (1 3.114): or the evi-dence establishes that service connec-tion was clearly illegal. The provisions with respect to the date of discontinu-ance of benefits are applicable to run-ning awards. Where the award has been suspended, and it is determined that no additional payments are in order, the award will be discontinued effective date of last payment. (a) Error. Previous determinations on which an action was predicated, in-cluding decisions of service connection. degree of disability, age, marriage, re-lationship, service, dependency, line of duty, and other issues, will be accepted as correct in the absence of clear and unmistakable error. Where evidence establishes such error, the prior deci-sion will be reversed or amended. Par the purpose of authorizing .benefits, the rating or other adjudicative cdeci-sion which constitutes a reversal of a prior decision on the grounds of clear and unmistakable error has the same effect as if the corrected decision had been made on the, date of the reversed decision. Except as provided in para-graphs (d) and (e) of this section. where an award is reduced or discon-tinued because of administrative error or error in judgment, the provisions of 3.500(bX 3) will apply. (b) Difference CV opinion. Whenever an adjudicative agency is of the opin-ion that a revision or an amendment of a previous decision Is warranted. a  

§ 3.105 
difference of opinion being involved rather than a clear and unmistakable error, the proposed revision will be recommended to Central Office. (c) Character of discharge. A deter-mination as to character of discharge or line of duty which would result in discontinued entitlement is subject to the provisions of paragraph (d) of this section. 
(d) Seven:ince of service connection. Subject to the limitations contained in ft 3-114 and 3.957, service connection will be severed only where evidence es-tablishes that It is clearly and unmis-takably erroneous (the burden of proof being upon the Government). (Where service connection is severed because of a change in or interpreta-tion of a law or Department of Veter-ans Affairs issue, the provisiorus of 3.114 are for application.) A change In diagnosis may be accepted as a beats for severance action if the examining Physician or physicians or other proper medical authority certifies that, in the light of all accumulated evidence, the diagnosis on which serv-ice connection was predicated is clear-ly erroneous. This certification must be accompanied by a summary of the facts, findings, and reasons supporting the conclusion. When severance of service connection is considered war-ranted, a rating proposing severance will be prepared setting forth all mate-rial facts and reasons. The claimant will be notified at his or her latest ad-dress of record of the contemplated action and furnished detailed reasons therefor and will be given 60 days for the presentation of additional evi-dence to show_ that service connection should be maintained_ Unless other-wise provided in paragraph (h) of this section, if additional evidence is not received within that period, final rating action will be taken and the award will be reduced or discontinued. If in order, effective the last day of the month in which a 60-day period from the date of notice to the beneficiary of the final rating action expires. 

(Authority: 3# vac. 30134.4)(4))  (e) Reduction in evatitation—com-pensation. Where the reduction in evaluation of a servioe-connected dis-ability or employability status is con-
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3g CFR 3.105(e) 

eit : s 1190 

§3.105 

(f) Reduction in evaluation—pen-sion. Where a change in disability or employability warrants a reduction or discontinuiuxe of pension payments currently being made, • rating propos-ing the reduction or discontinuance will be prepared setting forth all mate-rial facts and reasons. The beneficiary will be notified at his or her latest ad-dress of record of the contemplated action and furnished detailed reasons therefor. and will be given 60 days for the presentation of additional evi-dence to show that pension benefits should be continued at their present level. Unless otherwise provided in paragraph (h) of this section, if addi-tional evidence is not received within that period, final rating action will be taken and the award will be reduced or discontinued effective the last day of the month in which the final rating action Is approved. 
(Authority: 35 U.S.C. 3012(13XS)) 

(g) Other reductions/di:contin-uances. Except as otherwise specified at I 3.103(b)(3) of this part, where a reduction or discontinuance of bene-fits is warranted by reason of informa-tion received concerning income, net worth, dependency, or marital or other status. a proposal for the reduc-

 

3$ CM Ch. 1 (7-1-90 iiiitlirn) 
lion or discontinuance Will be pre-pared setting forth all material facts and missions. The beneficiary will be notified at his or her latest address of record of the contemplated action and furnished detailed reasons therefor, and will be given 60 days for the pres-entation of additional evidence to show that the benefits should be con-tinued at their present level. Unless otherwise provided in paragraph (h) of this section. If additional evidence is not received within that period, final adverse action will be taken and the award will be reduced or discontinued effective as specified under the provi-sions of ly 3.500 through 3.503 of this part. 

(Authority 34 U.S.C. 3012) 
(h) Predetermination hearings. (1) In the advance written notice concern-ing proposed actions under paragraphs (d) through (g) of this section, the beneficiary will be informed that ht or she will have an opportunity for a pre-determination hearing, provided that. a request for such a hearing is re-ceived by VA within 30 days from the date of the notice. U a timely request Is received, VA will notify the benefici-ary in writing of the time and place of the hearing at least 10 days in advance of the scheduled hearing date. The 10 day advance notice may be waived by agreement between VA and the benefi-ciary or representative. The hearing will be conducted by VA personnel who did not participate in the pro-posed adverse action and who will bear the decision-making responsibility. If a predetermination hearing is timely re-quested. benefit payments shall be continued at the previously estab-lished level pending a final determina-tion concerning the proposed action. (2) Following the predetermination procedures specified in this paragraph and paragraph (d), (e), (1) or (g) of this section, whichever is applicable, final action will be taken. If a prede-termination hearing was not requested or if the beneficiary failed without good cause to report for a scheduled predetermination hearing, the final action will be housed solely upon the evidence of record. Examples of good cause include, but are not limited to, the illness or hospitalization of the 

sidered warranted and the lower eval-uation would result in a reduction or discontinuance of compensation pay-manta currently being made, a rating proposing the reduction or discontinu-ance will be prepared setting forth all material facts and reasons. The benefi-ciary will be notified at his or her latest address of record of the contem-plated action and furnished detailed reasons therefor. and will be given 60 days for the presentation of additional evidence to show that compensation payments should be continued at their present level. Unless otherwise provid-ed in paragraph (h) of this section, if additional evidence is not received within that period, final rating action will be taken and the award will be re-duced or discontinued effective the last day of the month in which a 60-day period from the date of notice to the beneficiary of the final rating action expires, 
(Authority: Se U.S.C. SetSbxe)) 
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Deportment et Voterene Affairs 
claimant or beneficiary, death of an immediftte family member. etc. If a predetermination hearing was con-ducted, the final action will be based on evidence and testimony adduced at the hearing as well as the other evi-dence of record including any addi-tional evidence obtained following the hearing pursuant to necessary devel-opment. Whether or not a predetermi-nation hearing was conducted. a writ-ten notice of the final action shall be issued to the beneficiary, setting forth the reasons therefor and the evidence upon which it is blood. Whore a reduc-tion or discontinuance of benefits is found warranted following consider-ation of any additional evidence sub-mitted, the effective date of such re-duction or discontinuance shall be as follows: 

(I) Where reduction or discontinu-ance was proposed under the provi-sions of paragraph (d) or (e) of this section. the effective date of final action shall be the last day of the month in which a 00-day period from the date of notice to the beneficiary of the final action expires. (ii) Where reduction or discontinu-ance was proposed under the provi-sions of paragraph (f) of this section, the effective date of final action shall be the lest day of the month in which such action is approved. dill Where reduction or discontinu-ance was proposed under the provi-sions of paragraph (g) of this section, the effective date of final action shall be as specified under the provisions of ie 3.500 through 3.503 of this part. (Atithoritr. 36 U.S.C. 3017) 
f215 FR 1569. Feb. 24. 1901. as amended at 27 FR 11689. Dec. 1. 1961: 39 FR 17222. Mai 14. 1914; 55 1PR 1352E. Apr. 11. 19901 Coosa Rarinuoscer Effective dates. See 3.400. Reductions and dialsonttnuances. See I 3.500. Protection: service connection. See II 3.657. 

El &let Revioeuxerninat. 
(a) Any person entitled to pension, compensation, or dependency and in-demnity. compensation under any of the.laws administered by the Depart-

 

• ment of Veterans Affairs may re-nounce his or her right to that benefit but may not renounce less than all of the component items which together  

II 3.101 
comprise the total amount of the ben-efit to which the person is entitled nor any fixed monetary amounts leas than the full amount of entitlement. The renouncement will be in writing over the person's signature. Upon receipt of such renouncement in the Department of Veterans Affairs, payment of such benefits and the right thereto will be terminated, and such person will be denied any and all rights thereto from such filing. 

(Authority: MI U.S.C. 31044s)) 
(b) The renouncement will not pre-clude the person from filing a new ap-plication for pension, compensation, or dependency and indemnity compensa-tion at any future date. Such new ap-plication will be treated as an original application, and no payments Will be made thereon for any period before the date such new application Is re-ceived in the Department of Veterans Affairs. 

(Authoritr 3$ U.S.C. 3106(b)) 
(c) The renouncement of dependen-cy and indemnity compensation by one beneficiary will not serve to in-crease the rat* payable to any other beneficiary in the tame class. (d) The renouncement of dependen-cy and indemnity compensation by a widow will not serve to vest title to this benefit in children under the age of 18 years or to increase the rate pay-able to a child or children over the age of IS years. 

(24 PR MI. Peb. 24. 1961. as amended at 37 FR 5384. Mar. 15. 1572 39 FR 17222, May 14. 19741 

13.187 Award* where all dependents de not apply. 
Except as provided in i 3.3151(aX4), in any case where claim has not been filed by or on behalf of all dependents who may be entitled, the awards (original or amended) for those de-pendents who have filed claim will be made for all periods at the rates and in the same manner as though there were no other dependents. However, if the file reflects the existence of other dependents who have not filed claim and there is potential entitlement to benefits for a period prior to the date 
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38 CFR Parts 0, 1,2,  3,4. 8, 5,1, 10, 11, 12, 13, 14, le, 17, le, lea, 1lb, 21, 38, 39, 41, 43, 44, and 45 
R114 7esso-AF91 
Nornenciature changes 
Amami,: Department of Veterans Affairs. 

ACTsCom Technical amendments. 
sinsiamiv: Public Law No. 102-40 and Public Law No. 102-83 effected a renumbering of the provisions of title 311 United States Code. Accordingly. this technical amendment changes the references to the provisions of title 38 to reflect the renumbering. Also, with the change of the Veterans Administrali041 to the Department of Veterans Affairs, position titles have been changed to reflect the change In status. This technical amendment also redesignate. the position titles where necessary. No substantive changes to the content of the regulations are being made by this technical amendment 

INITNCTIVIt OAT1C This amendment is effecttve August 8. 1911. the date Public Law No. 102-83 was signed by the PresidanL 
FON FUNTIN. INPOINIATOON CONTACT: Frederic Conway. Deputy Assistant General Counsel. Department of Veterans Affairs, 810 Vermont Avenue, NW.. Washington. DC 20420(202) 323-3911. 

SUPPLENAKTANY INP0NNAT10* Public Law No. 102-40, the "Department of Veterans Affairs Health-Care Personnel Act of 1991," and Public Law No. 102-83. the "Department of Veterans Affairs Codification Act," redesignated sections of title 311. United States Coda, to conform to chapter numbers and made other changes to reflect the change in the status of dte Veterans Administration to the Department of Veterans Affairs effected by Public Law No. 1(1)-527. the "Department of Veterans Affairs Act." This document revises the references found throughout title 38 of the Code of Federal Regulations to conform to the changes made by the enactment of these laws. The Department of Veterans Affairs finds good cause for making this final rule effective immediately, since the rule is merely a technical amendment following a statutory change in our status, name. and underlying statute. The amendment la not a regulation or rule for the purposes of Executive Order No. 17291. 

Approved: June 241092 a. Michael Same, 
Direc(or Records Management Semce For the reasons set out in the preamble, title 38 of the Code of Federal Regulations Is amended under the authority of Public Law 102-40 ioa Stat. 187. and Public Law No. 102-63. 105 Stat. 378, as set forth below. 

PART 0--STANOARD6 Of ETHICAL CONDUCT ANO RELATED RESPONSISILJTIES 
1.Remove the citation "38 U.S.0 1783" and add in Its place "38 U.S.C. 3883", wherever it appear*. 2.Remove the words "Chief Attorneys" and add In their place "District Counsels", wherever they appear. 

PART 1-GENERAL PROVISIONS 
1.Remove the citation "38 U.S.0 =-and add in Its place "38 U.S.C. 302", wherever it appears. 2.Remove the citation "38 U.S.0 210(c)" and add in its place "38 U.S.C. 501", wherever it appears. 3.Remove the °nation "38 U.S.0 901" and add in its place "38 U.S.0 2301", wherever it appears. 4.Remove the citation - 38 U.S.0 210. 901" and add in its place "38 U.S.C. 501, 2301", wherever it appears. S. Remove the citation "38 U.S.0 210" and add in its place "38 U.S.0 501", wherever it appears. 8. Remove the citation "38 U.S.C. 219" and add in Ds place - 38 U.S.C. 527", wherever it appears. 7.Remove the citation "38 U.S.0 2111" and add in its place "38 U.S.0 901", wherever it appears. 8.Remove the citation "38 U.S.0 218(b)(1)" and add in its place "38 U.S.C. 902". wherever it appears. 9.Remove the citation "38 U.S.C. 210(cK1), 5000" and add in its place "38 U.S.0 501.8109", wherever it appears. 10.Remove the citation - 38 U.S.C. 500e" and add in its place "38 U.S.C. 6109", wherever it appears. 11.Remove the citation "38 U.S.0 3301. 3302" and add in its place "38 U.S.0 5701, 5702", wherever it appears. 12.Remove the citation "38 U.S.C. 210, 3301" and add in its place "38 U.S.C. 501, 5701", wherever it appears. 13.Remove the citation "38 U.S.C. 3301" and add in its place "38 U.S.C. 5701", wherever it appears. 14.Remove the citation "38 U.S.0 4132" and add in Its place "38 U.S.C. 7332", wherever it appears. 15.Remove the citation "38 U.S.0 1820" arid add in its place "33 U.S.0 3720". wherever It appears. 

15. Remove the citation "38 U.S.0 3301(a), (c)" and add in its place "38 U.S.0 5701(a). (c)". wherever it appears. 17. Remove the citation "38 U.S.0 3301(c), (h)(2)(D)" and add in its place "38 U.S.0 5701(c), (h)(2)(D)", wh ee  It appears. 
18. Remove the citation "38 U.S.C. 3301(h)(2){A). (13). (C)" and add in its place "38 U.S.C. 5701(h)(2)(A), (3). (C)'. wherever it appears. 19. Remove the citation "38 U.S.0 3101(e). (h)(2)(A) and (Dr and add in its place "38 U.S.0 5701(e). (h)(2)(A) and (Dr. wherever it appears. 20. Remove the citation "38 U.S.C. /101(h)(2)(D)" and add in its place "38 U.S.0 5701(h)(2)(D)", wherever it appears. 

21. Remove ths citation "38 U.S.C. 851-654" and add In its place "38 U.S.0 1751-1754", wherever It appears. 22 Remove the citation "38 U.S.0 3301(g)" and add in its place "38 U.S.0 57131(g)". wherever it appears. 23.Remove the citation "38 U.S.0 3221(1)" and add in its place "36 U.S.C. 5701(0", wherever it appears. 24.Remove the citation "section 33171(1)" and add Wits place "section 57131(0", wherever it appears. Remove the citation - 38 U.S.C. 778. 764" and add in its place - 38 U,S.C. 1975. 1964", wherever it appears. M. Remove the citation "38 U.S.0 3302(br and add in its pleat "38 U.S.C. 5702(br. wherever it appears. V'. Itesnove the citation "38 U.S.0 33135" and add in Its place "38 U.S.0 5705", wherever It appears. Mt. Remove the citation "38 U.S.0 3001" and add In Its place - 38 U.S.C. 5101", wherever it appears. 22. Remove the citation "38 U.S.0 3301(b)(1)" and add in its place "38 U.S.0 5701(b)(1)", wherever it appears. 30.Remove the citation "38 U.S.C. 210(ct 1004" and add in its place ''38 U.S.0 501. 2404", wherever it appears. 31.Remove the citation "38 U.S.C. 1006" and add in its place "38 U.S.C. 2406", wherever it appear.. 32.Remove the citation "38 U.S.0 3003; 3020" and add in its place "38 U.S.0 5103 51.20", wherever it appears. 33.Remove the citation "38 U.S.0 1820(a)(4) and (5) and 311324)" and add La its place "38 U.S.C. 37zo(a)(4) and (5) and 5302(ar. wherever it appears. 34.Remove the citation - 38 U.S.C. 3102" and add in its piaci. "38 U.S.C. 5302". wherever it appears. 35.Remove the citation "38 U.S.0 3102. 3114" and add in its place "38 U.S.C. 5302, 5314", wherever it appears. 38. Remove the citation "38 U.S.0 1828" and add in its place "38 U.S.C. 372/1". wherever It appears. 
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88. Remove the citation "38 11.&C. 3503" and add in its piece "28 U.S.C. MOT% wherever it appears. 89. ROWSOMII the citatioa "38 U.S.C.. 3504" and add in its place "36 U.S.0 8104". wherever it appears. 90. Remove the citation "38 U.S.C. 212(a)" and add In Its place "38 U.S.0 512(a)". wherever It appears. in. Remove the citation "38 U.S.C. 3004" and add in its place "38 U.S.C. 5104"61vherevej It sp9/art 92. Remove the cliation "38 U.S.C. 3012(b)(8)" and add In its place "38 U.S.C. 5112117X8r, wherever it appears. .  W. limi7vW•uvi . 3012(15)(5)" and add in its place "38 U.S.C. 5112(b)(5)", wherever it appears. 94. Remove the citation "311U.S.C. 3012" and add In Its place "3111 U.S.0 5112". wherever it appears. 115. Remove the citation "38 U.S.0 3108(a)" and add in its place "38 U.S.0 5308(a)". wherever it appears. 98. Remove the citation "38 U.S.0 3106(br and add in its place "38 USX. 5306(b)", wherever it appetrs. 47. Remove the citation "38 U.S.0 30034er sod add in its place "36 U.S.0 5103(5)", wherever it appears. 96. Remove the citation "311 301((e)" and add in its piece "38 U.S.C. 5110(g)", wherever it appears. 99. Remove the citation "38 U.S.C. 3002" sod add in its place - 38 U.S.0 5102". wherever it appears. 100. Remove the citation "38 U.S.0 3001(a)" and add in It, place - 38 U.S.0 5101(5)", wherever It appears. 101. Remove the citation "36 U.S.0 3010(b)(3r and add in its place "311 U.S.0 5110(b)(3r, wherever it appears. 102. Remove the citation "311 U.S.C. 3001(er and add In its place "38 U.S.C. 5101(ar. wherever It appears. 103. Remove the citation "36 U.S.C. 3001(b)(1)" and add in Its place "38 U.S.C. 5101(bX1r, wherever it appears. 104. Remove the citation "38 U.S.0 3001(bX21" and add in its peso* "38 U.S.0 sun(extr. wherever it P 106. Remove the citation 

"36appear.. 
3001(e)" and add in its piece "311 U.S.0 5111Xe)", wherever it appears. 105. Remove the citadels "38 U.S.0 3005" and add in its place "38 U.S.C. 5106", wherever it appears. 107'. Remove the citatkxt "38 U.S.C. 351" end add In Its place "38 U.S.C. 1151". wherever it appears. 108. Remove the citation "36 U.S.0 3010(a)" and add in it* place "38 U.S.0 5110(e)". wherever it appears. 109. Remove the citation "38 U.S.C. 3007" and add in its place "38 U.S.C. 51 or. , wherever it appears. 110. Remove the citation "38 U.S.C. 784" and add in its place "36 U.S.0 1984". wherever it appears. 

111. Remove the citation "38 U.S.0 415(b), (c). or Id)" and add in its plain "38 U.S.C. 1315(b), (c). or (d)", wherever it appears. 
111 Remove the cited.= "36 U.S.C. 413(d)" and add in Its place "38 U.S.0 1315(d)", wherever it appears. 113. Remove the citation "38 U.S.0 415" and add In its piece "38 U.S.0 1315". wherever it appears. 114. Remove the citation "38 U.S.0 521, 541, 542" and add in its piece "38 U.S.C. 1521. 1541,134r, wherever it appear.. 

115. Remove the citation "3$ U.S.0 543" and add in its place "38 U.S.0 1543", wherever it appears. 116.Remove the citation "38 U.S.0 521(c)" and add in its place "36 U.S.0 1521(c)". wherever it appears. 117. Remove the citation "38 U.S.0 521(c)" and add in its place "38 U.S.C. 1521(c)", wherever it appears. 116. Remove the citation "section 542" and add In its place "section 1542", wherever it appears. 119. Remove the citation "38 U.S.0 521(d)(1)" and add in Its place "38 U.S.0 1521(0(1)", wherever it appears. 120 Remove the citatios "34 U.S.C. 521 (b)(3) or (c)43)" and add in its place "38 U.S.0 1621 (b)(3) or (c)(3)". wherever U appears. 121. Remove the Citation "38 U.S.0 521(d)42)" and add in its place - 38 U.S.C. 1521(0(1)", wherever it appears. 122. Remove the citation "36 U.S.0 415(e) and 500(er' and odd in Its place "38 U.S.0 1351(e) and 1506(a)". wherever it appears. 123. Remove the citation "38 U.S.C. 415(eX2t 503(b)" and add in its place "38 U.S.0 131540(4 1503(br. wherever it appears. 
124. Remove the citation "38 U.S.0 412(a)" and add in its place "38 U.S.0 1312(a)", wherever it appears. 123. Remove the citatice - 36 US-C. 521(f)" and add in Its place - 311 U.S.0 1521(1)", wherever it appears. 126.Remove the citation "311 U.S.C. 415(g), 503(a)(6)" and add in its place "38 U.S.0 1315(g). 1503(a)(6r, wherever it appears. 

127.Remove the citation'. "38 U.S.0 503(15r and add in its piece "38 U.S.C. 1503415)", wherever it appears. 125. Remove the citation "38 U.S.C. 503(a)410)" and acid in its place "38 U.S.C.1503(aX10r, wherever it appears. 129. Remove the Citation "38 U.S.0 415(g)" and add in Its place -38 U.S.0 1315(g)", wherever it appears. 130.Remove the citetioe "38 US.C. 503(eX14)" and add in its place "38 U.S.0 1503(aX14)", wherever it appears. 131. Remove the citation "34 U.S.0 415(gX3): 503(0 521(f)" and add in its  

place "31 U.S.C. 1313(e)(3). 1503(c), 1521(f)", wiserevote it appears. 132.Remove the citation "31 U.S.0 503(0)(7r and add in Us place "38 U.S.C. 1303(4)(7)". wherever it appears. 133.Remove the °italics "34 U.S.0 503(a)(9)' and add in its place - 38 U.S.C. 1503(a)(9)", wherever it appears. 134.Remove the citatios "311 503falt1r and add In 191 place -se U.&C 1503(axir, wherever it appears. 138. Remove the diadem "311 U.S.0 210(c). 5*eX1r and add In it, place "38 U.S.0 301,15*a)(1r, wherever It appears. 
134. Remove the citation "36 MSC 503(a)(2)" and add in its piece "36 U.S.0 1503(a X2)", wherever it appears. 137. Remove the Mistier' "311 U.S.C. 5034aX3r and add in Its place "30 U.S.C. 1503(aX5r, wherever if appears. 136. Remove the Citation - 38 U.S.0 5034Xer and add in its place "38 U.S.C. 1503(a)(6)", wherever it appears. 139. Remove the dtatIon "38 U.S.C. 503(*X7r and add in its place - 3e U.S.C. 1503(a)(7r, wherever It appears. 140. Remove the citation "38 U.S.0 8034a)(3r and add in its plena "NI U.S.C. 1500(4X3r. wherever K appears. 141. Remove the citation "38 U.S.0 503(a)(4)" and add La its place "38 U.S.C. 1503(eX4r, wherever it appears. .-

 

142. Remove the citation -34 U.S.0 618" and add in he pkce "38 mac 1718", wherever it weer& 142. Rano,* the citation "38 U.S.C. 818(f)" and add in its place "3$ U.S.C. 1718(0". wherever it appears. 143. Remove the citaika "34 U.S.C. 321(h). War sad add in its piece "38 U.S.0 1521(h), 1541(g)", wherever it appears. 
144. Remove the citaaan "3111U.S.C. 52.24ar and add In its place "36 U.S.C. 1522(a)", wherever it appears. 143. Remove the citation "38 MSC 543(s)(1r and add in IS. plane '38 U.S.C. 1343(a)(1)", wherever It appease. 146.Remove the deaden U.S.0 54$(8)(2r and add In he pine "38 U.S.C. 15434aX2r, wherever it appears. 147. Remove the citation "JO U.S.C. 543(br and add In Its piece "38 U.S.0 1543(br. wherever It appear*. 148.Remove the citation "30 U.S.0 500(ar and add In its place "S$ U.S.C. 1500(ar, wherever It appears. 193. Remove tbe citation "38 U.S.C. 105. 310. 321.331. 401. and 521(a)" and add in its place "38 U.S.C. 108, 1110, 1121, 1131, 1301. and 132:1(8)". wherever it appears. 

150. Remove the citation U.S.C. 311" and add in its place - 36 U.S.C. 1111". wherever it appears. 
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of benefits or granting relief. Notice will include the reason for the decision and the date it will be effective as well as the right to • hearing subject to paragraph (c) of this section. The noti-fication will also advise the claimant or beneficiary of the right to initiate an appeal by filing a Notice of Dis-agreement which will entitle the indi-vidual to a Statement of the Case for assistance in perfecting an appeal. Further, the notice will advise him or her of the periods in which an appeal must be initiated and perfected. (See part 20 of this chapter, on appeals.) (55 PR 13121. Apr. 11. 1990; 51 PR 17530, Apr. 21. 1940. as amended at 51 Flt 2014e. May 11. 1990: U PR 25305. Juno 21. 1998: ST FR 58903. Dec. 2. 1112 58 PR 15380. tear. 25,11131 

3.1$4 Finality of daelsions. (a) A decision of • duly consUtuted rating agency or other agency of origi-nal jurisdiction shall be final and bind-ing on all field offices of the Depart-ment of Veterans Affairs as to conclu-sions based on the evidence on file at the time VA issues written notification In accordance with 3$ U.S.C. 5104. A final and binding agency derision shall not be subject to revision on the same factual basis except by duty COrietitut. ed appellate authorities or except as provided in p3.103 of this part. (b) Current determinations of line of duty, character of discharge, relation-ship. dependency. domestic relations questions, homicide, and findings of fact of death or presumptions of death made In accordance with existing in. structiona and by application of the same criteria and based on the same facts, by either an Adjudication activi-ty or an Insurance activity are binding one Upon the other in the absence of clear and unmistakable error. (29 PR 1452. Jan. 39. 1944. is intended at 29 FR 7547. June 12, 1954: Se FR 651411, Dee. 19. 1091) 

• 3.101 Revision of decisions. The provisions of this section apply except where an award was based on an act of commission or omission by the payee, or with his or her knowl-edge (4 3.500(b)); there is a change in law or a Department of Veterans Af-fairs issue, or a change In interpreta-

 

38 CFR Ch. I (7-1-11 Edition) (ion of law or a Department of Veter-ans Affairs issue (4 3.114); or the evi-dence establishes that service connec-tion was clearly illegal. The provisions with respect to the date of discontinu-ance of benefits are applicable to run-ning awards. Where the award has been suspended, and it is determined that no additional payments are in order, the award will be discontinued effective date of last payment. (a) Error. Previous determinations which are final and binding, Including decision* of service connection, degree of disability, age. marriage, relation-ship, service, dependency, line of duty, and other issues, will be socelited  as correct in the &berme of clear and un-mistakable error. Where evidence es-tablIshes such error, the prior decision will be reversed or amended. For the purpose of authorising benefits, the rating or other adjudicative decision which constitutes a reversal of a prior decision on the grounds of clear and unmistakable error has the same effect as if the corrected decision had been made on the date of the reversed decision. Except as provided in para-graphs (d) and (e) of this section, whore an award is reduced or dlsoon-Unued because of administraUve error or error in judgment, the provisions of I 3.500(bX2) will apply. (b) Difference of opinion. Whenever an adjudicative agency is of the opin-ion that a revision or an amendment of a previous decision is warranted, a difference of opinion being Involved rather than a clear 'and unmistakable error, the proposed revision will be recommended to Central Office. (c) Character of discharge A deter-mination as to character of discharge or line of duty which would result in discontinued entitlement is subject to the provisions of paragraph (d) of this section. 
(d) Severance of service ccrnisection. Subject to the limitations contained in if 3.114 and 3.957. service connection will be severed only where evidence es-tablishes that it is clearly and unmis-takably erroneous (the burden of Proof being upon the Government). (Where service connection is severed because of a change In or interpreta-tion of • law or Department of Veter-ans Affairs issue. the Provisions of 198 



3/cF.F3.105(e) 
eg: 

Deperiesaini elf Vseierens Affairs 
3.114 are for application.) A change In diagnosis may be accepted as a basis for severance action if the examining physician or physicians or other proper medical authority certifies that, in the light of all accumulated evidence, the diagnosis on which serv-ice connection was predicated is clear-ly erroneous. This certification must be accompanied by a summary of the facts. findings, and reasons supporting the conclusion. When severance of service eon:faction is considered war-ranted, a rating proposing severance will be prepared setting forth all mate-rial facts and reasons. The claimant will be notified at his or her latest ad-dress of record of the contemplated action and furnished detailed reasons therefor and will be given 60 days for the presentation of additional evi-dence to show that service connection should be maintained. Unless other-wise provided in paragraph (h) of this section, if additional evidence is not received within that period, final rating action will be taken and the award will be reduced or discontinued. If In order, effective the last day of the month in which a 60-day period from the date of notice to the beneficiary of the final rating action expires. (Authortte 38 U.S.0 61t3(exiii)  

3.10.11 day period from the date of notice to the beneficiary of the final rating setiOn exolow  
[ (Authority: II U.g.C.8113(hxs)) (f) RelineStan in evaluation—pen-non. Where a change In disability or employability warrants a reduction or discontinuance of pension payments currently being made, a rating progpos-ing the reduction or discontinuance will be prepared setting forth all mate-rial facts and reasons. The beneficiary will be notified at his or her latest ad-dress of record of the contemplated action and furnished detailed reaeons therefor, and will be given 60 days for the presentation of additional evi-dence to show that pension benefits should be continued at their present level. Unless otherwise provided in paragraph (h) of this section. if addi-tional evidence is not received within that period, final rating action will be taken and the award will be reduced or discontinued effective the last day of the month in which the final rating action is approved. 

( 38 U.S.C. litiabxs» (g) Other miactionsAliacontin-nonce& 111xceipt as otherwise specified at 3.103(b)(3) of this part, where a reduction or discontinuance of bene-fits is warranted by reason of informs-Lion received concerning income. net 'Werth. 'dependency, or marital or other status, a Proemial for the reduc-tion or discontinuance will be pre-pared setting forth all material facts and reasons_ The beneficiary will be notified at his or her latest address of record of the contemplated action and furnished detailed reasons therefor, and will be given 60 days for the pres-entation of additional evidence to show that the benefits should be con-tinued at their present level. Unless otherwise provided in paragraph (h) of this section. If additional evidence is not received within that period, final adverse action will be taken and the award will be reduced or discontinued effective as specified under the provi-sions of If 3.500 through 3.503 of this part. 

(e) Redaction in evalsation--co-nt-permeation. Where the reduction in evaluation of a service-connected dis-ability or employability statuii is sidered warranted and the lower eval-uation would result in a reduction or discontinuance of compensation pay-ments currently being !wide, a rating proposing the reduction or discontinu-ance will be prepared setting forth all material facts and reasons. The benefi-ciary will be notified at his or her latest address of record of the contem-plated action and furnished detailed reasons therefor, and will be given 60 days for the presentation of additional evidence to show that compensation payments should be continued at their present level. Unless otherwise provid-ed in paragraph (h) of this section, If additional evidence is not received within that period, final rating action will be taken and the award will be re-duced or discontinued effective the last day of the month In which a 60- (Authority: 38 u.S.C. 5117) 
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(h) Predianninaticns hearings. (1) In the advance written notice concern-ing proposed actions under paragraphs (d) through (g) of this section, the beneficiary will be Informed that he or she will have an opportunity for a pre determination hearing, provided that • request for such a hearing is re-coned by VA within 30 days from the data of the notice. If a timely request Is received. VA will notify the benefici-ary in writing of the time and place of the hearing at least 10 days in advance of the scheduled hearing date. The 10 day adverse notice may be waived by agreement between VA and the benefi-ciary or representative. The hearing will be conducted by VA personnel who did not participate in the pro-posed adverse action and who will bees the decon-making responsibility. If • predweermination hearing is timely re-quested. benefit payments shall be continued at the previously Web-Hatted level pending a final determine. ton concerning the proposed action. (3) Following the predetermination procedures specified in this paragraph and paragraph (d). (e). If) or (g) of this section, whichever is applicable, final action will be taken. It a prede-termination hewing was not requested or if the beneficiary failed without good cause to report for a scheduled predetermination hearing, the final action will be based solely upon the evidence of record. Examples of good cause include, but are not limited to, the illness or hospitalization of the clainsant or beneficiary, death of an Immediate family member, etc. If a predetermination hearths wag con-ducted. Use final action will be based on evidence and testimony adduced at the hearing as well as the other evi-dence of record including any addl. tonal evidence obtained following the hearing pursuant to necessary devel-opment. Whether or not a predetermi-nation hearth, was conducted, a writ-ten notice of the final action shall be Issued to the beneficiary and his or her representative. setting forth the reasons therefor and the evidence upon which it is based. Where a reduc-tion or discontinuance of benefits is found warranted following consider-ation of any additional evidence sub-mitted, the effective data of such re-

 

3111 CM Ch. 1 (7-1-103 
duction or discontinuance shall be as follows: 

(I) Where reduction or disco:AA:w-anes was proposed under the provi-sions of paragraph (d) or (I) of this section. the effective date of final action shall be the last day of the month in which a 60-day period from the date of notice to the beneficiary of the final action expires. (ii) Where reduction or discontinu-ance was proposed under the wend-alone of paragraph (I) of this section, the effective date of final action shall be the last day of the month in which such action la approved. (iii) Where reduction or disoontints-ance was proposed under the provi-sions of paragraph (g) of this secUoest the effective date of find action shall be as specified under The provisions of 11, 3.000 through 3.51.1 of this Dart. (Authority 311 VAC. 51121 124 sit 1611. Feb. 24,1161, ee amended at 31 
PR 111ee. Dec. I, lark 31 re 17222. Mai 
14, 104: 1111 PR 1231*, Apr. II, ION% 54 PR Mt& Dee. IL 1041: 51 PR 444113. Dec. 2. 
15121 

Coots itaninancsic ttfiretive dotes. Bee t 3.440. Reductions and disoontintianees. See 3.5011. Protection: service connection. See 3.957. 

I 3.104 Renoinecemeet. 
(a) Any person entitled to pension, compensation, or dependency and in-demnity compensation under any of the laws administered by the Depart-ment of Veterans Affairs may re nowece his or her right to that benefit but may not renounce less than all of the cone/anent items which together comprise the total amount of the ben-efit to which the person le entitled nor any fixed monetary amounts lees than the full amount of entitlement. The renouncement will be in writing over the Person's signature. Upon receipt of such renouncement in the Department of Veterans Affairs, payment of such benefits and the right thereto will be' terminated, and such person will be denied any and all rights thereto from such filing. 

()waterier 1$ U.R.C. 5300 
(b) The renouncement will not. pre-chide the person from filing a new ap-
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38 CFR Part 3 
RIN 2900-A170 

Monetary Allowance Under 38 U.S.C. 1805 for a Child Suffering From Spina Bifida Who Is a Child of a Vietnam Veteran 

AGENCY: Departtnent of Veterans Affairs. ACTION: final rule. 

SUMMARY: • lb is document amends the Department of Veterans Affairs (VA) adjudication regulations to provide for payment of:, monetary allowance to a child suffering from spina bifida who is .1 child of a Vietnam veteran. The intended effect of this amendment is to implement legislation authorizing VA to Provide such benefits.  
DATES: Effective Date: October I. 1997. 1 FOR CoolTAGT : Jonn Bisset, Jr. Consultant. Regulations Staff. Compensation and Pension Service, Veterans Benefits Administration, 810 Vermont Avenue. NW. Washington, DC 20420, telephone (202)273-7230. SUPPISMENTARY INFORMATION: Section 3 of the Agent Orange Act of 1991. Pub. L. 102-4.105 Stat. II, directed the Secretary of Veterans Affairs to seek to enter into an agreement with the National Academy of Sciences (NAS) for a series of reports to review and summarize the scientific evidence concerning the association between exposure to herbicides used in support of military operations in the Republic of Vietnam during the Vietnam era, and each disease suspected to be associated with such exposure. In its most recent report, entitled "Veterans and Agent Orange: Update 1996," which was released on March 14, 1996. NAS noted what it considered "limited/suggestive evidence of an association" between herbicide exposure and spina bifida in the offspring of Vietnam veterans. Since VA did not have the statutory authority to provide benefits to children of veterans based on birth defects, the Secretary announced on May 28, 1996. that he would seek legislation to provide an appropriate remedy. VA submitted proposed legislation to Congress in July of that year. Section 421 of Pub. I.. 104-204 added a new chapter IS to title IR, United States Code. authorizing VA to provide certain benefits, including a monthly monetary allowance, to children suffering from spina bifida who are the natural children of veterans who served in the Republic of Vietnam during the Vietnam era. VA published a proposal to  

implement section 421 of Pub. L. 104-204 in the Federal Register of May I. 1997 (62 FR 21724-23731). Interested persons were invited to submit written comments on or before June 30, 1997. We received a total of thirty-two comments from: the Vietnam Veterans of America, Inc.: the Vietnam Veterans of America (Illinois State Council Service Program); a combined comment from the National Veterans Legal Services Program (NVI,SP). the Spina Bifida Association of America. and the National Alliance of Veteran Family Service Organizations; the Veterans of Foreign Wars of the United States (VFW); The American Legion; the Paralyzed Veterans of America (PVA); Senator Tom Daschle; Senator John D. Rockefeller IV: and twenty-four other concerned individuals. 
A number of commenters specifically recommended changes to the statutory language of title .18. United States Code. chapter IS. Others recommended that in the regulation we change the amount of the monetary allowance associated with the three levels of disability; add additional payment levels for the monetary allowance; pay the monetary allowance retroactive to dates prior to October I, 1997: provide automobile adaptive equipment or an automobile allowance and specially adapted housing to children with spina bifida: pay the benefit to children with spina hifida occulta; pay the benefit to grandchildren of Vietnam veterans; and pay the benefit to the children of certain individuals who do not meet the statutory definition of the term "veteran." No changes are made based on these comments. VA has no legal authority to make any of these changes. One commenter suggested that in the regulation VA use the term "biological child" of a Vietnam veteran rather than "natural child." 

Section 1801(1)of title 38, United States Code, defines the term "child" for purposes of this benefit as meaning. among other things, a "natural child" of a Vietnam veteran. The term "natural" as used in the statute means relating naturally rather than by adoption (Webster's New World Dictionary. Third College Ed.. 1988. 903), so in our judgment the terms "natural child" and "biological child" are synonymous. using a term in the regulation that is inconsistent with the statutory language might imply a difference that we do not intend. Therefore. we make no change based on this suggestion. 
One commenter stated that a child with spina bifida who is the legally adopted child of a Vietnam n veteran should he eligible for this benefit. 

The statute clearly defines the term "child" as used in determining eligibility for spine hilidia benefits as meaning the natural child of a Vietnam veteran (see 38 U.S.C. 1801 Om Since VA has no authority to expand that statutory definition, we make no change based on this comment. We proposed to terminate the monetary allowance effective the last day of the month before the month in which the beneficiary dies. A commenter suggested that we terminate not only this benefit, but benefits to veterans and survivors as well. effective the first day of the month following the month of death. 
Because 38 U.S C'. 5112(b)(1)requires VA to discontinue compensation. dependency and indemnity coinpensation, or pension payments on the last day of the month before the death of the beneficiary, we have no discretion with respect to these benefits. Although Pub. I.. 104-204 is silent on the issue of 'effective dates for discontinuing the monetary allowance, there is no indication in chapter 18 of title 38, United States Code. or its legislative history that Congress intended VA to administer the monetary allowance for children with spina bifida any differently than compensation. dependency and indemnity compensation, or pension in this respect, and we make no change based on this suggestion. 

We proposed to define the term "Vietnam veteran," for purposes of this benefit, to include an individual with service in the waters offshore and service in other locations "if the conditions of service involved duty or visitation in the Republic of Vietnam." One commenter recommended that we eliminate the phrase "if the conditions of service involved duty or visitation in the Republic of Vietnam." VA defines the term service in the Republic of Vietnam, for the purposes of presuming herbicide exposure, to include service in the waters offshore and service in other locations "if the conditions of service involved duty or visitation in the Republic of Vietnam" (see 38 CFR 3.307(a)(6giii)J Because herbicides were not applied in waters off the shore of Vietnam, limiting the scope of the term service in the Republic of Vietnam to persons whose service involved duty or visitatftin in the Republic of Vietnam limits the focus of the presumption of exposure to persons who may have been in areas where herbicides could have been encountered. Since the purpose of this rulemaking is to provide a monetary allowance to the children of those same veterans that VA presumes to he 
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51278 Federal Register / Vol. 02, No. 189 / Tuesday, September 30, 1997 / Rules and Regulations sponsor. and 3 person is not required to respond to. a collection of information unless it displays a currently valid ()MB control number. The valid ()MB control number assigned to the collection of information in this final rule is displayed at the end of the affected section of the regulations. two collection of information comments were received and are discussed above. 

Regulatory Flexibility Act 
The Secretary hereby certifies that this final rule will not have a significant economic impact on a substantial nutnber of small entities as they are defined in the Regulatory Flexibility Act (Rrm. 5 U.S.C. 601-612. This final rule would not directly affect any small entities. Only VA beneficiaries could be directly affected. Therefore, pursuant to 605(13). this final ntle is exempt from the initial and final regulatory flexibility analysis requirements of §§ 603 and (iO4. 

there is no Catalog of Federal Domestic Assistance program number for this benefit. 
List of Subjects In 38 (FR Part 3 

Administrative practice and procedure. Claims. Disability benefits. Health care, Pensions, Reporting and recordkeeping requirements, Veterans. Vietnam. 
Approved: September 11, 1997, 

Hersilti W. Golfer. 

.4 rringSteretary of Velemns Affairs. 
For the reasons set forth in the preamble. 38 ('FR part 3 is amended as follows: 

PART 3—ADJUDICATION 
Subpart A—Pension, Compensation, and Dependency and Indemnity Compensation 

1 The authority citation for Part 3, subpart A continues to read as follows: 

Authority! 38 U.S.C. 501(a). unless oda er isle noted. 
2. In §3.27. paragraph (e) is redesignated as paragraph (d), a new paragraph (c) is added, and newly redesignated paragraph (d) and its authority citation are revised to read as follows: 

§ 3.27 Automatic adjustment of benefit rates. 
• • • • * 

()Monetary allowance under 38 U.S.C. 1805 fora child suffering from spina bifida who is a child of a Vietnam veteran. Whenever there is a cost-of-living increase in benefit amounts payable tinder section 215(1)of Title II of the Social Security Act, VA shall, effective on the dates such increases become effective. increase by the same percentage the monthly allowance under 38 U.S.C. 1805 for a child suffering from spina bifida who is a child of a Vietnam veteran. 
(Authority: MI U.S.C. 1805(bk3)) 

(d)Publishing requirements. Increases in pension rates, parents' dependency and indemnity compensation rates and income limitation, and the monthly allowance under 38 U.S.C. 1805 for a child suffering from spina bifida made under this section shall be published in the Federal Register. 
(Authority: 381.).S.C. 5312(c)(1). 1805(b)(3)) 3. la 63.105, paragraphs (gland (h) are redesignated as paragraphs (h) and respectively; in paragraphs (d), (e), Miind newly redesignated paragraph (h) remove "paragraph (h)" each time it appears and add, in its place. "paragraph Or: in newly redesignated paragraph (i)(I ) remove "paragraphs (d) through (g)" and add, in its place. "paragraphs (d) through (h)": in newly redesignated paragraph (1)(2) introductory text remove "paragraph (d), (e), (Our (g)" and add, in its place. -paragraph (d). (e). (f). (g) or (h)": in  

newly redesignated paragraph (ig2)(ii) remove - paragraph (f)" and add. in its place. "paragraphs (1) and (g)"; in newly redesignated paragraph (i)(2 )(iii) remove "paragraph (g)" and add, in its place. "paragraph (h)": and add a new paragraph (g) to read as follows: 
83.105 ROVI14011 of decisions. • • S • 

(g)Reduction in evaluation—monetary allowance to a child suffering from spina bifida under 38 U.S.C. 1805. Where a change in disability level warrants a reduction of the monthly allowance currently being paid. VA will notify the beneficiary at his or her latest address of record of the proposed reduction, furnish detailed reasons therefor, and allow the beneficiary 60 days to present additional evidence to show that the monthly allowance should be continued at the present level. Unless otherwise provided in paragraph (i) of this section, if VA does not receive additional evidence within that period, it will take final rating action and reduce the award effective the last day of the month following sixty days from the date of notice to the payee of the proposed reduction. 
(Authority: 38 U.S.C. 501) 
• • • • 

• 3.1511 (Anwindad) 
4. In • 3.158, paragraphs (a) and (c) are amended by removing "or dependency, and indemnity compensation" and adding, in its place. "dependency and indemnity compensation, or monetary allowance under the provisions of,s38 U.S.C. 1805". 

5. In 13.261. paragraph (a g40) is added to read as follows. 
13.211 Character of Income; exekistons and estates. 
• • • 

(3)  • • * 

income Dmenciency 
Dependency and 
indemnity earn- 
pensation (par- 

ants) 

Pension; old-law 
(veterans, surviv• 
ing spouses ond 

children) 

Pension: section 
308 (veterans, 

surviving spouses S..-
and children) 

(parents) 

(40) Monetary allowance under 38 U.S.C. 1805 for children suffering from spina bifida who are children of Vietnam Veterans (38 U.S.C. 

Excluded Excluded  Excluded ..... . Exekided ...........§3.262(y). 1505(d)). 

6. In § 3.262. paragraph (y1 is added immediately preceding the final JOthority citation at the cud of the section to read as follows:  

• 3.282 Evaluation of Income. • • • • I. 

ylMonerary allowance under 38 1805 fora child suffering . from .spina bifida who is a child of a Vietnam  

veteran. lhere shall he excluded from income computation any allowance paid under the provisions of 38 U.S.C. 1805 to a child suffering from spina 
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53.104 

be present. The Veteran* Benefits Ad-ministration will not normally sched-ule a bearing for the sole purpose of re-ceiving argument from • representa-tive. It is the responsibility of the VA employee, or employees conducting the hearings to explain fully the issues and suggest the submission of evidence which the claimant may have over-looked and which would be of advan-tage to the claimant's position. To as sure clarity and completeness of the hearing record. questions which are di-rected to the claimant and to witnesses are to be framed to explore fully the basis for claimed entitlement rather than with an intent to refute evidence or to discredit testimony. In cases in which the nature, origin, or degree of disability is in issue, the claimant may request visual examination by a physi-cian designated by VA and the physi-cian** observations will be read into the record. 
(Authority: X U.S.C. 601) 

(d) Submission of evidence. Any evi-dence whether documentary, testi-monial, or in other form, offered by the claimant in support of a claim and any Issue a claimant may raise and any contention or argument a claimant may offer with respect thereto are to be included in the records. (a) The right to representation. Subject to the provisions of 11114.696 through 14.837 of this titie. claimants are enti-tled to representation of their choice at every stage in the prosecution of a 
(1) Notification of decisions. The claim-ant or beneficiary and his or her rep-resentative will be notified in writing of decisions affecting the payment of benefits or granting relief. All notifica-tions will advise the claimant of the reason for the decision; the date the de-Onion will be effective; the right to a hoaxing subject to paragraph (c) of this section; the right to initiate an appeal by filing a Notice of Disagreement which will entitle the individual to a Statement of the Case for assistance in perfecting an appeal; and the periods in which an appeal must be initiated and perfected (See part 90 of this chapter, on appeals). Further, any notice that VA has denied a benefit sought will in-
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clods a summary of the evidence con-sidered. 
(Authority: 30 U.S.C. 5101) 
155 YR 13527, Are. 11, 1091; 50 FR 17530, Apr. 33, IWO, as amended at 541 FR Mae, May 15, 1990; 55 FR 21.904, June 21. IMO: 57 FR 50903, Dec. 2, 1N2; 54 PR IOW Mar. IS, 1903; 54 FR 59381 Nov. 9. 1993: 59 FR 0211. Feb. 10, 1994; 59 FR 411101. Feb. 14, 1994) 
4$.l04 Flitality of decisions. 

(a) A decision of a duly constituted rating agency or other agency of origi-nal jurisdiction shall be final and bind-ing On all field offices of the Depart-ment of Veterans Affairs as to conclu-sions based on the evidence on file at the time VA issues written notification in accordance with 92 U.S.C. 5104. A final and binding agency decision shall not be subject to revision on the gems factual basis except by duly con-stituted appellate authorities or except as provided In 13.106 of this part. (b) Current determinations of line of duty, character of discharge, relation-ship, dependency, domestic relations questions, homicide, and findings of fact of death or presumptions of death mid* in aociordance with existing in-structions, and by application of the same criteria and based on the same fitcts, by either an Adjudication activ-ity or an Insurance activity are bind-ing one upon the other in the absence of clear and unmistakable error. 
(29 Fft iees. Jan. 79. WM, as amended at 29 FR 7547, June 12, 1094: 511 YR MM. Dec.  19. 19911 

43,106 Revision of decisions. The provisions of this section apply except where an award was based on an act of commission or omission by the payee, or with his or her knowledge (43.500(b)); there is a change in law or a Department of Veterans Affairs issue, or a change in interpretation of law or a Department of Veterans Affairs issue (10.114); or the evidence establishes that service connection was clearly il-legal. The provisions with respect to the date of discontinuance of benefits are applicable to running award.. Where the award has been suspended, and it is determined that nd additional payments are in order, the award will be discontinued effective date of last payment. 
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(a) Error. Previous determinations which are final and binding, including decisions of service connection, degree of disability, age, marriage, relation-ship. service, dependency, line of duty, and other issues, will be accepted as correct in the absence of clew* and un-mistakable error. Where evidence es-tablishes such error, the prior decision will be reversed or amended. For the purpose of authorising benefits, the rating or other adjudicative decialon which oonstitutes a revers&I of a prior decision on the grounds of clear and unmistakable error has the same effect as if the corrected decision had been made on the date of the reversed deci-sion. ilxcept as provided in paragraphs (d) and (e) of this section, where an award Is reduced or discontinued be-cause of administrative error or error in judgment, the provisions of 3.500(b)(2) will apply. (b) Difference of opinion. Whenever an adjudicative agency is of the opinion that a revision or an amendment of a previous decision is warranted, & dif-ference of opinion being involved rath-er than a clear and unmistakable error, the proposed revision will be rec-ommended to Central Office. (c) Character of diachargs. A deter-mination as to character of discharge or line of duty which would result in discontinued entitlement is subject to the provisions of paragraph (d) of this section. 

(d) Severance of service connection. Subject to the limitations contained in 3.114 and 3.96/, service connection will be severed only where evidence es-tabliahes that it is clearly and unmis-takably erroneous (the burden of proof being upon the Government). (Where service connection is severed because of a change in or interpretation of a law or Department of Veterans Affairs Issue, the provisions of •3.114 are for application.) A change in diagnosis may be accepted as a basis for sever-ance action if the examining physician or physicians or other proper medical authority certifies that, in the light of all accumulated evidence, the Meg-noels on which service connection was predicated is clearly erroneous. This certification must be accompanied by a summary of the facts, findings, and reasons supporting the conclusion. 

33.108 
When severance of service connection is considered warranted, a rating pro-posing severance will be prepared set-ting forth all material facts and rea-sons. The claimant will be notified at his or her latest address of record of the contemplated action and 1%1=161:led detailed reasons therefor and will be, 01811 AO days for the presentation of additional evidence to show that serv-ice connection should be maintained. Unless otherwise provided in paragraph (I) of this section, if additional evi-dence Is not received within that pe-riod, final rating action will be taken and the award will be reduced or dis-continued, if in order, effective the lest day of the month in which a 60-day pe-riod from the dine of notice to the ben-eficiary of the final rating action ex-pires. 

(Authority: 35 U.S.C. 5112(b)(6)) 

(0 Reduction in evaluatton—penston. Where a change in disability or em-ployability warrants a reduction or dis-continuance of pension payments cur-rently being made, a rating proposing the reduction or discontinuance will be prepared setting forth all material 

(e) Redaction in itvaluatfon--contponsa-Mtn. Where the reduction in evaluation of a service-connected disability or em-ployability status is considered war-ranted and the lower evaluation would result in a reduction or discontinuance of compensation payments currently being made, a rating proposing the re-duction or discontinuance will be pre-pared setting forth all material facts and reasons. The beneficiary will be no-tified at his or her latest address of record of the contemplated action and furnished detailed reasons therefor, and will be given et) days for the pres-entation of additional evidence to show that compensation payments should be continued at their present level. Unless otherwise provided In paragraph (I) of this section, if additional evidence is not received within that period, final rating action will be taken and the award will be reduced or discontinued effective the last day of the month In which a 60-day period from the date of notice to the beneficiary of the final rating action expires. 
(Authority: MI U.8.C. 3112(15)(0)) 
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facts and reasons. The beneficiary will be notified at his or her latest address of record of the contemplated action and furnished detailed reasons there-for, and will be given 60 days for the presentation of additional evidence to show that pension benefits should be continued at their present level. Unless otherwise provided In paragraph (i) of this section, if additional evidence is not received within that period, final rating action will be taken and the award will be reduced or discontinued effective the last deg of the month in which the final rating action is ap-proved. 
(Authority: le U.S.C. 6112(11X5)) 

(g) Reduction in evairiation--rnonetary allowance to a child suffering from spins bifidn under 38 U.S.C. IltO.S. Where a change in disability level warrants a reduction of the monthly allowance currently being Tad& VA will notify t.he beneficiary at his or her latest ad-dress of record of the proposed reduc-tion, furnish detailed reasons therefor, and allow the beneficiary 60 days to present additional evidence to show that the monthly allowance ahoald be continued at the present level. Unless otherwise provided in paragraph (1) of this section, if VA does not receive ad-ditional evidence within that period, it will take final rating action and reduce the award effective the last day of the month following sixty days from the date of notice to the payee of the pro-posed reduction. 
(Authority: al U.S.C. 501) 

(h) Other reductionaducontinuances. Except as otherwise specified at §3.103(b)(3) of this part, where a reduc-tion or discontinuance of benefits is warranted by reason of information re-ceived concerning income, net worth, dependency, Or marital or other status, a proposal for the reduction or dis-continuance will be prepared setting forth all material facts and reasons. The beneficiary will be notified at his or her latest address of record of the contemplated action and furnished de-tailed reasons therefor, and will be given 60 days for the presentation of additional evidence to show that the benefits should be continued at their present level. Unless otherwise pro-
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vided in paragraph (1) of this section, if additional evidence is not received within that period, final adverse action will be taken and the award will be re-duced or discontinued effective as spec-ified under the provisions of H3.500 through 3,503 of this part. 

(Authority: 341U.S.C. 5112) 
(I) Predetermination hearings. (1) Tn the advance written notice concerning proposed actions under paragraphs (d) through (h) of this section, the bene-ficiary will be informed that be or she will have an opportunity for a pre-determination hearing, provided that a request for such a hearing is received by VA within 90 days from the date of the notice. If a timely request is re-ceived, VA will notify the beneficiary In writing of the time and piece of the hearing at least 10 days in advance of the scheduled hearing date. The 10 day advance notice may be waived by agreement between VA and the bene-ficiary or representative. The hearing will be conducted by VA personnel who did not participate in the proposed ad-verse action and who will bear the deal-sion-making responsibility. If a pre-determination hearing Is timely re-quested, benefit payments shall be con-tinued at the previously established level pending a final determination concerning the proposed action. (2) Following the predetermination procedures specified in this paragraph and paragraph (d), (e). (f), (C) or (h) of this section, whichever is applicable, final action will be taken. U a pre-determination hearing was not re-quested or if the beneficiary failed without good cause to report for a scheduled predetermination hearing, the final action will, be based solely upon the evidence of retard. examples of good cause include, but are not lim-ited to, the !liners or hospitalisation of the claimant or beneficiary, death of an immediate family member, etc. If a predetermination hearing was con-ducted, the final action will be based on evidence and testimony adduced at the hearing as well as the other evi-dence of record including any addi-tional evidence obtained following the hearing pursuant to necessary develop-ment. Whether or not a predetermina-tion hearing was conducted, a written 
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notice of the final action shall be issued to the beneficiary and his or her representative, setting forth the rea-sons therefor and the evidence upon which It Is based. Where a reduction or discontinuance of benefits' is found warranted following consideration of any additional evidence submitted, the effective date of such reduction or dis-continuance shall be as follows: (I) Where reduction or discontinu-ance was proposed under the provisions of paragraph (d) or (e) of this section, the effective date of final action shall be the last day of the month in which a 80-day period from the ditto of notice to the beneficiary of the final action expires. 
(ii) Where reduction or discontinu-ance was proposed under the provisions of paragraphs (f) and (g) of this section, the effective date of final action shall be the last day of the month in which such action Is approved. (iii) Where reduction or discontinu-ance was proposed under the provision.. of Parlifir&DR (h) of this section, tbe ef-fective date of final action shall be as specified under the provisions of H3.500 through 3.503 of this part. 

(Authority: 34 U.S.C. 5112) 
(26 FR Mg Feb. 21, 1961, as asnended at 27 FR 11601, Dec. 1, 1960 311 FR 172a May H. 1074; 55 FR 13531, Apr. 11, 1.1114: 54 FR 951141. Deo. 19, 1191; 57 FR 54993, Dec. 1, 1i 62 FR 51271. Sopa 30. 1997) 

CROSS RIZIRSIsalat: =entire dates. Si. 1 3.403. Reductions and disoontlattances. See 1 3.503. Protection: service connection. See 3.967. 

2.100 Renteauscessesi. 
(a) Any person entitled to pension, compensation, or dependency and in-demnity compensation under any of the laws administered by the Depart-ment of Veterans Affairs may renounce his or her right to that benefit but may not renounce less than all of the com-ponent items which together comprise the total amount of the benefit to which the person is entitled nor any fixed monetary amounts less than the full amount of entitlement. The renouncement will be in writing over the person's signature. Upon receipt of such renouncement in the Department of Veterans Affairs, payment of such benefits and the right thereto will be  

$3.107 
terminated, and such person will be de-nied any and all rights thereto from such Min,. 

(Authority: 34 U.S.O. 530011)) 
(b) The renouncement will not pre-clude the person from filing a new ap-plication for pension, compensation, or dependency and indemnity oornpensa-Won at any fetus* date. Such new ap-plication will be treated as an original application, and no payment* will be made thereon for any period before the date such new application is received In the Department of Veterans Affairs. (Authority: 35 U.S.C. 5301(b)) 

(a) Notwithstanding the previsions of paragraph (b) of this section. if a new application for pension or parents' de-pendency and indemnity oompeneation is filed within one year after the date that the Department of Veterans Af-fairs receives a renounoement of that benefit, such application shall not be treated as an original application and benefits will be payable as if the renouncement had not occurred. 
(Authority: IS U.S.O. 5304(o)) 

(d) The renouncement of dependency and indemnity compensation by one beneficiary will not serve to increase the rate payable to any other bene-ficiary in the same clams. (e) The renouncement of dependency and indemnity compensation by a sur-viving spouse will not serve to vest title to this benefit in children under the age of 18 years or to fru:mass the rate payable to a child or children over the age of 18 years. 
(26 FR lbSe, Feb. 24, 1961, as eanonded at 37 FR 5391. Mar. 15, 1972: 35 FR 17222, May 14. 1574: 69 PR 16366, Apr. 11, 1995; CI FR Ma. Feb. 1, 19171 

811.107 Miranda where not all depend-eats apply. 
Except as provided in 113.231(IX4), in any case where claim has not been filed by or on behalf of all dependent* who may be entitled, the awards (original or amended) for those dependents who have filed claim will be made for all pe-riods at the rates and in the sarne man-ner as though there were no other de-pendents. However. if the fne reflects the existence of other dependents who 
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