Police Review Commission

ACTION MINUTESOF THE REGULAR MEETING
OF THE
POLICE REVIEW COMMISSION

South Berkeley Senior Center Date: Wed., September 11, 2002
2939 Ellis Street Time 7:40 p.m.
Berkeley, California
1. ROII CALIL 7:40 PM
Commissioners Present: Clark (7:50), Mapps, Ritchie, Sherman, Sternberg, White,
Yang (8:10)
Commissioners Absent: Sanchez- Resnik, DeBose (Both Excused)
PRC Staff: Barbara Attard
BPD Staff: Sgt. Morizono, Lt. Hemming

2. PUBI 1C COMMENT —None.

3. MINUTES OF THE JUL Y 24 2002 REGUIL AR MEETING
White/M apps (M oved/Seconded) to appr ove the meeting minutes. Passed unanimoudy with

Sherman abgtaining.
4 e < ; . . jon
a) New Hlings—Six 9nce last meeting.
b) Boards of Inquiry—Possible of rescheduling of 9/19 board discussed.
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BarbaraAttard reviewed details of Ms. Well’sfiling of her oomplant and explained that she
miscal culated the deadline and filed one day past the 90-day limit. Ms. Wdll has aso stated that
she has adisability and it is difficult for her to complete paperwork.

Ms. Wl stated that she made an error in caculating the timeline and filed one day late. She
sated that she has a severe disability from a past accident that has caused her to have some
chronic pain that contributes to her difficulty to complete paperwork.

Barbara Attard explained that the named officer would not be required to participate in the Board
of Inquiry in alatefiled case. When asked, Ms. Well sated that she would be satisfied with the
process even if the officer was not present at the Board of Inquiry.

Sternber g/Sher man (M oved/Seconded) to approve request for late filing, passed
unanimoudly.

Claudia Pitas of the ACLU asked the PRC to reconsider the late filing based upon PRC
Regulation 11. 1. b.:

b. All complaints shdl be filed within ninety (90) calendar days of the dleged misconduct, and
any complaint not filed within ninety (90) calendar days shal be dismissed; provided, however,
that acomplaint may be filed within an additiond ninety (90) cdendar daysif a least Six (6)
Commissioners vote that the Complainant has demonstrated by clear and convincing evidence
that falure to file the complaint within the initid ninety (90) caendar day statutory period was
the result of inadvertence, mistake, surprise, or excusable neglect; provided, however, that
the running of such ninety (90) calendar day period shall betolled when a Complain-
ant isincapacitated or otherwise prevented from filing such complaint. Lack of
knowledge of the existence of the Commission or its complaint procedures shdl not congtitute
mistake, inadvertence, surprise, or excusable neglect in any case.

(Emphasis added)

Thefindings of the Commission in cases which have been filed during the extension period will
not be considered by the City Maneger or Police Chief in any disciplinary actions.

Subject Officer testimony is not mandatory in hearings of cases which arefiled during the
ninety (90) day extension period.

Ms. Pitas pointed out that according to aletter dated July 19, 2002, from Dr. Deena Neff, Ms.
Wl had had suffered a concussion on June 4 and was likely incapacitated for a period of the 90-

day filing period.

Sternber g/Sher man (M oved/Seconded) to rescind motion to approve latefiling.
Passed unanimously.

Clark/Mapps (M oved/Seconded) to toll time from 6/4/2002 to 6/12/2002 based upon the
July 19, 2002 letter from Dr. Deena Neff that statesthat Ms. Well allegedly sustained a
concussion on 6/4/2002 and was seen on 6/12/2002. The complaint is accepted asa
timely complaint. (M edical record to substantiate the concussion and period of
incapacitation to be provided.) Passed unanimoudly.




Barbara Attard explained that a Board of Inquiry was scheduled for this case with approva of the
date by the complainant. The complainant moved and did not return cals by staff to verify her
attendance. When gtaff wasfindly able to speak with her the day before the Board, she stated
that the date was not convenient. This was beyond the timeline to request a continuance and an
adminigrative closureisin order. Sherman/Clark (M oved/ Seconded) to approve
recommendation for administrative closure. Passed unanimoudly.

Barbara Attard expla ned the issues of the compla nt sta‘f assessment that |t dld not riseto the
level of misconduct and the fact that saff was unable to determine the subject officer.
White/Clark (M oved/Seconded) to approve staff recommendation for summary
dismissal. Passed unanimously.

BarbaraAttard explained that a Board of Inqui ry was scheduled for this case with approval of the
date by the complainant. The complainant moved and staff received a call from the complainant’s
atorney on the Friday before the Monday hearing informing staff that he would not be available
for the Board. Staff responded that the complainant had informed staff that the attorney would not
be involved in the Board. On the date of the hearing the complainant called and cancelled the
Board stating that after reviewing the PRC report again he did not want to go forward without
representation. When gtaff informed the complainant that according to PRC Regulations111.8. it
was beyond the timeline to request a continuance and the case would be adminigratively closed,
the complainant agreed to closing the case. Clar k/Sher man (M oved/Seconded) to approve
adminigtrative closure recommendation. Passed unanimoudy with Commissioner Mapps
abgtaining.

g Policy Updates—No update
h) Stipend Requests Due

BPD CHIFF'S REPORT—Chief Mesner will be unable to attend the PRC Speciad Meeting on
9/25/02, but Captain Miller will attend in hisplace. Chair Ritchie stated that he had a very productive
mesting with Chief Mesner.

BarberaAtterd explained that a procedurd error was made inthe countl ng of votes in the action taken
on Mr. Wilkerson's request for a rehearing. The vote on May 8 to grant the request for arehearing did
not have sufficient affirmative votes to pass. Three commissioners voted in favor of the rehearing
request. However, pursuant to Section 7 of the PRC Ordinance, four votes were required to grant the
motion. Therefore, the request for rehearing has been deemed denied for failure to have sufficient
votes to pass.

Additionaly, pursuant to PRC Regulations, Section 22, the PRC is required to make adecison on a
petition for rehearing within 21 days of receipt of the petition. The time period to act on the request
expired on May 13, 2002. Accordingly, because the PRC regulations provide that no further action
can be taken by the PRC on Case #1909, the Board of Inquiry’s decison of April 9, 2002 isfind.

Commissioner Clark stated that she had abstained from the vote on this matter; however, had she
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known that it did not have enough votes to carry she would have voted to approve the request for
rehearing.

The PRC reviewed Training and IrTformatlon Bulletin #280 “ Safely Preventlng the SNdIowmg of
Contraband by Suspects’ and the PRC policy recommendation on this subject. The commission
decided by consensus to take no further action on thisissue at this time and monitor this practice to
determine whether a recommendation is warranted on thisissue in the future.

NEW BUSINESS (For Discusson or Action)

BarbaraAttard reported that saff had completed a mallng of over 200 to nel ghborhood and
community groups and business associations, and put the notice on bulletin boards a Craig's List and
BTV. A further mailing will be sent to complainants since 2000. There will be one further planning
meseting before the community mesting.

The Community Policing Public Forum will be postponed until 11/13 or 12/11.

b) Bekdey Police Assodiation | ansit
Barbara Attard and Chair Ritchie discussed the pending lawsuit. The Commission requested that staff
ask the City Attorney to come to a PRC mesting to discuss the suit and give periodic updates. Some
issues of concern cited are:
. The PRC isinterested in timeline on the complaint—when filed, when answered, whet is the next
gep and timdine?
- The PRC isinterested in being informed in a substantive way about theissuesraised in the
complaint—it appearsthat it could possibly chalenge some of the core issues/procedures that are
part of the PRC process.

COMMUNICATIONS

Commissoner White—has made two outreach presentations and suggested that other commissioners
make presentations to community groups. He stated that members of the groups were very interested
in the PRC process.

Phata Exhihit—A photography show by David Bacon, “Hunger: What will you do about it?” is
currently exhibited a the PRC office. The exhibit will run through the end of October and isa
sengtive, beautiful portrayd of this difficult, serious subject.

Patriot Act Coundil ltem—Passed unanimoudy on 9/10/02 by Council.

ADJOURNMENT
Y ang/White (M oved/Seconded) to adjourn meeting at approximately 10:20 PM. Passed
unanimoudly.



