O

)

TO: Members of the PRC

From: Alison Bernstein

RE: Suggestions for ballot measure to amend current PRC enabling legislation
Date: - June §, 2016

The Berkeley PRC was created with the general purpose of providing for community participation in setting and
reviewing police department policies, practices, and procedures and to provide a means for prompt, impartial,
and fair investigation of complaints brought by individuals against the Berkeley Police Department.

In the interest of creating a more robust and effective avenue for citizen oversight.of the police department, the
members of the PRC suggest the following changes to the PRC ordinance, too be either approved by the
council or submitted to the voters in November. We believe these proposed changes will greatly enhance the
effectiveness of the PRC, and assure that we are able to fully able to provide meaningful oversight to BPD.

1) The PRC shall use the “preponderance of the evidence” as the standard of proof for all decisions

2) The current 120 day limit on the imposition of discipline shall be extended to one year, consistent with
existing California law.

3) The PRC shall have full discretion to review complaints as to alleged officer misconduct from any person
with personal knowledge of the alleged misconduct. Additionally, the PRC shall have the discretion to accept
complaints from anonymous sources professing first hand knowldge of alleged police misconduct, so long as
the complainant requests anonymity based upon a credible belief that the complainint will face prosecution or
harassment. The determination of whether the request for anonymity is based upon a credible belief shall be
made by the a 2/3 vote of the full commission, acting in closed session.

4) The PRC shall have full access to all records maintained by the BPD that the PRC staff believes are
relevant to the investigation of the allegations of misconduct, including tape and video recordings. The
members of the BOI shall have access to reports of relevant IA investigations, including past allegations of
misconduct similar to the misconduct that is the subject of a PRC complaint, whether or not sustained, against
a subject officer. ‘

5) Upon a sustained finding of rhisconduct, the Board of Inquiry shall have the authority to suggest appropriate
discipline to the Chief and/or City manager.

6) In addition to the training required of all Berkeley City Commissioners, all members of the PRC shall be
required to complete training in the following areas: use of force; criminal procedure; fourth amendment; BPD
general orders and standard operating procedures. This training shall include law, policy and best practices.
The training shall be organized annually by the PRC officer, in consultation with the City attorney’s office, the
BPD and the BPA.
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Kriss Worthington
Councilmember, City of Berkeley, District 7
2180 Milvia Street, 5t Floor, Berkeley, CA 94704

PHONE 510-981-7170, FAX 510-981-7177, EMAIL
kworthington@ci.berkeley.ca.us

ACTION CALENDAR

' June 14, 2016
To: Honorable Mayor and Members of the City Council
From: Councilmember Kriss Worthington
Subject: Ballot Measure to Increase Police Accountability
RECOMMENDATION

Refer to the City Manager and City Attorney to direct staff to develop language for a
Measure to amend the City Charter to increase police accountability, to be placed on the
November 8, 2016 ballot.

BACKGROUND

Police accountability reform is currently sweeping the nation as an answer to civil rights
movements and community demands. The City of Berkeley recently created new regular
reports; for example on January 26, 2015 the Police department began collecting data
pursuant to General Order B-4, Fair and Impartial Policing Policy (|ssued December 31,
2014).

The attached proposed Charter Amendment has been reviewed by multiple attorneys and
modified with suggestions from multiple elected officials to seek to codlfy best practices in
contemporary Police reform.

The U.S. Department of Justice’s Office of Community Oriented Policing Services, COPS,
has completed an assessment of the best policies and practices for preventing, detecting
and investigating misconduct. These reports serve as blueprints for reforms and bqu on
the reform efforts already undertaken.

In 1973, a referendum in Berkeley established the first oversight agency in the U.S., the
Police Review Commission (PRC), with independent authority to investigate complaints.
Furthermore, Berkeley Police Chief Michael Meehan initiated communication with
community organizations to gather input to create the Fair and Impartial Policing Policy. It is
consistent with Berkeley’s past leadership on this issue that we consider these updated
reforms.

FINANCIAL IMPLICATIONS:
Staff time




ENVIRONMENTAL SUSTAINABILITY:
Consistent with Berkeley’s Environmental Sustainability Goals and no negative impact.

CONTACT PERSON -
Councilmember Kriss Worthington  510-981-7170
‘Viktor Petersson 510-981-7170
Attachment:

1. Proposed Charter Amendment creating the Oakland Police commission and the
Community Police Review Agency, Measure X Section 604.
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Attachment 1

PROPOSED CHARTER AMENDMENT CREATING THE OAKLAND
POLICE COMMISSION AND THE COMMUNITY POLICE REVIEW
AGENCY,

MEASURE X

Section 604 ~Oakland Police Commission

SECTION 604

(a) Creation and Role.

1. There is hereby established the Oakland Police Commission (hereinafter, Commission), which
shall oversee the Oakland Police Department (hereinafter, Department) in order to ensure that its -
policies, practices, and customs conform to national standards of constitutional policing. The
Commission shall have the functions and duties enumerated in this Section.

2. There is hereby established a Communlty Police Review Agency (heremafter, Agency), which
shall have the functions and duties enumerated in this Section.

3. Nothing herein shall prohibit the Chief of Police or a commanding officer from investigating the
conduct of a Department sworn employee under his or her command, nor shall anything herein
prohibit the Chief of Police from taking disciplinary or corrective action with respect to complaints
investigated solely by the Department.

4. No later than two (2) years after the City Council has confirmed the first set of Commissioners and

alternates, the Clty Audltor shall conduct a peﬂ'ema-nee—aﬂd ﬁnancml audlts-of the Commlssmn and

the Agency. Neth haHim Auditors-authe &

auéﬁs—e#the—@em&ms*en—aﬂd-ﬂaeﬁgeney The Comm1ss1on shall choose an entltv w1th am)ronrlate
experience to conduct a performance audit.

(b) Powers and Duties.
The powers and duties of the Commission are as follows:

1. Organize, reorganize and manage the Agency, .including appointing, assigning, reassigning,
disciplining and removing staff. '

2. Conduct public hearings at least once a year on Department policies, rules, practices, customs, and
General Orders.

3. Propose changes to all policies, procedures, customs, and General Ordefs of the Department which
govern use of force, use of force review boards, profiling based on any of the protected

characteristics identified by federal, state, or local law, ex First Amendment assemblies, or matters

arising from investigations conducted by the Agency or which are the subject of litigation to which
the City and the Police Department are parties. All such proposed changes shall be submitted to the

City Council for approval or rejection. If the City Council does not approve or reject the
Commission's proposed changes within one hundred and twenty (120) days of the Commission's vote
on the proposed changes, the changes will become final.

4. Approve or reject the Department’s proposed changes to all policies, procedures, customs, and
General Orders of the Department which govern use of force, use of force review boards, profiling




: -
based on any of the protected characteristics identified by federal, state, or local law, or First o . 3
Amendment assemblies. The Commission’s decision regarding the Department’s proposed changes
shall be submitted to the City Council for rejection or approval. If the City Council does not approve
or reject the Commission’s decision within one hundred and twenty (120) days of the Commission's
vote on the Department’s proposed changes, the Commission’s decision will become final.

5. Review and comment on all other policies, procedures, customs, and General Orders of the
Department. All such comments shall be submitted to the Chief of Police whe—shal—l—pfeﬂde-a—wmten

. and may be provided to the public at the discretion of the Commission.
The Chief of Police shall respond to the Commission's comments within thirty days of receipt.

6. Review the Mayor's proposed budget to determine whether budgetary allocations for the
Department are aligned with the Pepartment’s Commission's approved policies, procedures, and
customs, and General Orders. The Commission shall conduct at least one public hearing on the
Department budget per budget cycle and shall forward to the City Counc1l any recommendations for
change.

7. Require the Chief of Police to submit an annual report to the Comm1ss1on regarding such matters
as the Commission shall require.

8. Report at least once a year to the Mayor, the City Council, and to the publid to the extent
permissible by law, the information contained in the Chief's report in addition to such other matters
as are relevant to the functions and duties of the Commission.

9. Acting separately or jointly with the Mayor, remove the Chief of Police by a vote of not less than < >
five affirmative votes. Upon removal, by the Commission, by the Mayor, or by the Mayor and the

Commission acting jointly, or upon the notice of vacancy of the position of Chief of Police, the

Commission, with the assistance of the City Administrator, shall prepare and distribute a job

announcement, and prepare a list of at least four candidates and transmit the names and relevant

background materials to the Mayor. The Mayor shall appoint one person from this list, or reject the

list in its entirety and request a new list from the Commission.

10. Send the Chairperson of the Commission or another Commissioner appointed by the Chairperson
“to serve as a non-voting member of any level 1 Oakland Police Force Review Board.

(c) Appointment, Terms, Vacancies, Removal.

1. The Commission shall consist of seven (7) regular members and twe-(2) three (3) alternate
members, all of whom shall be Oakland residents. To the extent practicable, appointments shall be
broadly representative of Oakland’s diversity. The following shall not be eligible to serve as a
Commissioner:

a. current or former sworn police officer;
b. current City employee;

. E) N
d. c. current or former employee, official or representative of an employee association representing
sworn police officers.
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2. Within ninety (90) days of the enactment of this Section, the Mayor shall appoint three (3)
Oakland residents as Commissioners, at least one of whom shall be a retired judge or lawyer with
trial experience in criminal law or police misconduct, and one (1) Oakland resident as an alternate.
Within two hundred and ten (210) days of the enactment of this Section, these appointees must be
submitted to the Council and-appreved for confirmation. The Council shall approve or disapprove the

appointment within foLty five (45) days. The Mayor shall appoint an Oakland resident to fill any
Commission vacancies that were previously filled by a Mayor’s appointee. If the Mayor does not
appoint a person within sixty (60) days of a vacancy in the Commission, such appointment shall be
made pursuant to subsection (3)(a) below

3. All other Commlsswners and the other alternate shall be appomted as follows:

a. There is hereby established a nine (9) member Selection Panel. Within ninety (90) days of the
enactment of this Section, each district City Council member shall appoint one (1) person, and the
Mayer at large member shall appoint eae-) two (2) persons, to the Selection Panel. No current or
former sworn Department employee, or officer of an employee organization representing sworn
police officers Pepartment-employee is eligible to be a member of the Selection Panel. The
Selection Panel, with the assistance of the City Administrator, will solicit applications from those
willing to serve on the Commission. The Selection Panel will review the applications, and interview
applicants to serve as members of the Commission.

b. Within one hundred and twenty days (120) of its formation, the Selection Panel shall submit a slate
of four (4) regular members and ene-(1) two (2) alternate members to the City Council. If the City
Council does not accept or reject the slate in its entirety within sixty (60) days, the four (4) regular
members and one (1) alternate member shall be deemed appointed.

c. Each year the Selection Panel shall re-convene, as needed, to designate replacements for the five
(5) Commissioner (four (4) regular members and one (1) alternate) vacancies initially filled by the
Selection Panel and shall submit a slate of names of such designated persons to the City Council for
acceptance or rejection. If the City Council does not accept or reject the entire slate within s1xty (60)
days, all designated replacements shall be deemed appointed.

d. Each year the Mayor and each Councilmember may replace her or his assigned person on the
Selection Panel. Selection Panel members may serve up to five (5) years.

4. With the exception of the first group of Commissioners which shall serve staggered terms, the
term for each Commissioner shall be three (3) years.

5. Commission members are limited to no more than two (2) consecutive terms, except that a
Commissioner serving a term of no more than one (1) year shall be allowed to serve two 2)
additional consecutive terms.

6. To effect a staggering of terms among the Commissioners, the duration of the first group of
Commissioners shall be determined by the Selection Panel as follows: Three (3) regular members,
including one (1) of the mayoral appointees, shall have an initial term of three (3) years; two (2)
regular members, including one (1) of the mayoral appointees, shall have an initial term of two (2)
years; two (2) regular members, including one (1) of the mayoral appointees, shall have an initial
term of four (4) years. The alternate member appointed by the Selection Panel shall have an initial
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term of two (2) years and the alternate member appointed by the Mayor shall have an initial term of
three (3) years.

7. A vacancy on the Commission shall exist whenever a member dies, resigns, ceases to be a resident
of the City, is convicted of a felony, or is removed.

8. For vacancies occurring for reasons other than the expiration of a regular member’s term, the
Commission shall select one of the alternates to replace the regular member for that regular
member’s remaining term of office.

9. Members of the Commission may be removed by a majority vote of the Commission only for
conviction of a felony, substantial neglect of duty, gross misconduct in office, inability to discharge
the powers and duties of office, absence from three consecutive regular Commission meetmgs or five
regular meetings in a calendar year except on account of illness or when absent by permission.

(d) Meetings, Rules and Procedures

1. The Commission shall meet at least twice each month unless it determines that one meeting is -

sufficient in a particular month. The Commission shall notify the public of the time and place of the
meeting and provide time for public comment at each meeting. The Commission shall meet at least

twice each year in locations other than City Hall.

2. The Commission shall establish rules and procedures for the conduct and operations of its
business. Such rules shall be made available to the public.

3. Five (5) members shall constitute a quorum. If a quorum is not established by the regular members < >
in attendance, the Chairperson of the Commission may designate one or more alternate members to
establish a quorum and cast votes.

4. The affirmative vote of four (4) members of the Commission shall be required for the adoption of
any motion or recommendation regarding discipline of a police officer. Motions on all other matters
may be approved by a majority of those Commission members present. To the extent permissible by
state law, including rules regarding attorney-client privilege, the vote of each Commissioner
regarding final decisions about discipline shall be made public.

(e) Budget and Staffing

1. The City shall allocate a sufficient budget for the Commission, including the Agency, to perform
its functions and duties as set forth in this section, including budgeting at least one full-time-
equivalent Beputy-City-Atterney attorney that is specifically charged with providing legal services to
the Agency related to investigations, adjudications, and other police discipline matters. The attorney

shall be chosen by the Commission.

2. Within sixty (60) days of the City Council’s confirmation of the first group of Commissioners and
alternates, the Oakland Citizens’ Police Review Board (hereinafter Board) shall be disbanded and its
pending business transferred to the Commission and to the Agency. The Executive Director of the
Board shall become the Interim Director of the Agency, and all other staff will be transferred to the
Agency.

3. After the effective date of this Charter section, the Commission shall identify special qualifications o
and experience that candidates for Agency staff positions must have. Candidates for future vacancies ( 7 )
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shall be selectively certified in accordance with the Civil Service Personnel Manual, as may be
amended from time to time, except that said selective certification shall not be subject to
discretionary approval by the Personnel Director.

4. The staff of the Agency shall consist of no fewer than one line investigator for every one hundred
(100) sworn officers in the Department, rounded up or down to the nearest one hundred (100). The
number of investigators shall be determined at the beginning of each budget cycle based on the
number of sworn officers employed by the Department the prev1ous June 1. At least one investigator
shall be a licensed attorney. The budget set-aside for such minimum staffing may be suspended for a
fiscal year or two-year budget cycle upon a finding in the budget resolution that the City is facing an
extreme fiscal necessity, as defined by City Council resolution.

5. The Gity-Administrator shall-assign Commission shall choose a staff member to act as liaison to
the Commission City Admmlstrator and the Department and to provide administrative support to the
Commission.

6. Upon a vacancy, the Comm1ss1on shall choose anew Dlrector of the Agency —shaH—be—h}red—bthhe
PROTE hy dids ib d-by-the-Commissien. By an
afﬁrmatlve Vote of at least ﬁve (5) members—e%byhan—&fﬁfn&aave-vetﬁﬁfeuf{%—membefs with-the

approval-of-the-City-Administrater, the Commission may terminate the Director of the Agency. The
Commission shall periodically conduct a performance review of the Agency Director.

7. Agency and Commission staff, with the exception of the Agency Director, shall be civil service
employees in accordance with Article IX of the City Charter. Background checks shall be required

~ for all Agency investigators that have been transferred from the Board and all subsequent -

investigator applicants before they are hired by the Agency.

_8. No current or former sworn employee of the Department, or current official, employee or

representative of an employee association representing sworn police officers, is eligible for any staff
position in the Agency or the Commission.

9. The Agency Director shall be classified as a Department head.

10. The Department’s Inspector General shall report to the Commission regarding any analysis of
Department policies, procedures and general orders, and the results of any audit or review conducted
by that office.

() Investigations

1. The Agency shall receive, review and prioritize all public complaints concerning the alleged
misconduct or failure to act of all Department sworn employees, including complaints from
Department non-sworn employees. The Agency shall not be required to investigate each. public

. complaint it receives, but shall investigate all disciplinary level one public complaints including but

not limited to those involving uses of force, profiling based on any of the protected characteristics
identified by federal, state, or local law, and First Amendment assemblies. The Agency shall also
investigate any other possible misconduct or failure to act of a Department sworn employee, whether
or not the subject of a public complaint, as directed by the Commission. The Agency shall conduct a

timely and complete investigation into every incident in which a sworn officer of the Police
Department discharges a firearm or activates a device that results in the physical injury or death of a




person, even if the discharge or activation is accidental. The Agency shall forward a copy of each
complaint received to the Internal Affairs D1v1s1on of the Oakland Police Department within one
business day of receipt.

2. The Agency shall have the same access to all Department files and records, in addition to all files
and records of other City departments and agencies, as the Department’s Internal Affairs Division.
The Department and other City departments and agencies shall make every reasonable effort to
respond to the Agency’s requests for files and records within ten (10) days.

3. The Agency shall make every reasonable effort to complete its investigations within one hundred
and eighty (180) days of the filing of the complaint with the Agency. Within thirty (30) days of -
completion of the investigation, the Director of the Agency shall issue written findings and proposed
discipline regarding the allegations stated in the complaint to the Commission and the Chief of
Police.

4. To the extent allowed by law and after consultation with the Commission, the Agency shall
forward information to other enforcement agencies, including but not limited to the Alameda County
District Attorney, when such information establishes a reasonable basis for believing that a crime
may have been committed by a sworn Department employee.

(g) Adjudication :
1. If the Chief of Police agrees with the Agency’s findings and proposed d1s01p11ne, he or she shall
send to the subject officer notification of findings and intent to impose discipline.

()
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2. If the Chief of Police disagrees with the Agency’s findings and/or proposed discipline, the Chief of
Police shall prepare his or her own findings and/or proposed discipline, which shall be submitted to a
Discipline Committee comprised of three Commissioners. The Agency’s findings and proposed
discipline shall also be submitted to the Discipline Committee which shall review both submissions
and resolve any dispute between the Agency and the Chief of Police. Based solely on the record
presented by the Agency and the Chief of Police, the Discipline Committee shall submit its final
decision regarding the appropriate findings and proposed discipline to the Chief of Police who shall
notify the subject officer. The Discipline Committee shall not have the authority to conduct its own
investigation.

3. If the Chief of Police’s findings and proposed discipline is provided to the Agency before the
Agency’s investigation is completed, the Agency may close its investigation to allow final discipline
to proceed as proposed by the Chief. If the Agency chooses not to close its investigation, imposition
of final discipline shall be delayed until the Agency’s investigation is completed and the Agency
makes its findings and recommendation for discipline. The Agency shall notify the Chief of its
decision within five (5) business days of the Chief’s notice of completion of his or her investigation.

4. After the findings and imposition of discipline have become final, the subject officer shall have the
right to appeal the findings and imposition of discipline (herelnafter deﬁned as suspens1on ﬁne,
demotlon or termrnatlon) to the full Commlssron A : W : ;

Comm1ss1on shall conduct an ev1dent1ary hearing Where the Agency, the Chlef of Pollce, and the
sub_]ect ofﬁcer shall have the rlght to call witnesses and submrt other ev1dence fPhe-Gemm*ssreﬁ—may

fer—ﬁ&&l—dee*s&en—te—the—@emmrssren At all trmes the Commlssron shall make the ﬁnal dec1s1on
regarding the findings and level of discipline to be imposed with an affirmative vote of at least four

members. The Commission's decision shall be final, subject only to other review as required by law.

5. Subsequent to the expiration of any adopted Memorandum of Understanding in effect at the time
of the effective date of this section, discipline imposed under this section shall not be subject to
arbitration notwithstanding any other Section of this Charter or terms of any agreement between the
City and employee organization representing sworn officers.

Alternative: ) '
Discipline imposed by the Commission or the Chief of Police shall be final, subject, however, to any

other procedure required by this Charter or the terms of an agreement between the City and an
employee organization representing sworn officers. In such other procedure, the City shall be

represented by counsel chosen by the Commission.

6. The Commission shall have the same access to all Department files and records, in addition to all

files and records of other City departments and agencies, as the Department’s Internal Affairs
Division. The Department and other City departments and agencies shall make every reasonable
effort to respond to the Agency’s requests for files and records within ten (10) days.

7. The Commission shall have the power to issue subpoenas to compel the appearance of witnesses,
and the production of books, papers, records, and documents, and take testimony on any pending
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matter. The Commission or the Agency may seek a contempt order as provided by the general law of
the State for a person’s failure or refusal to appear, testify, or produce subpoenaed documents.

8. The Commission may offer to the subject officer voluntary conciliation, mediation, referral to the
Chief of Police for disposition without a hearing, or any other alternative dispute resolution method
that the Commission deems appropriate. If the subject officer agrees to use an alternative dispute
resolution method, the Chief of Police and the Agency Director jointly shall have full settlement
authority. If no settlement is reached, the subject officer shall have the right to appeal the ﬁndlngs
and imposition of discipline as described in subsection 4 above.

9. The one-year statute of limitations for investigating complaints shall be tolled as required by state
law when the complainant is the subject of criminal prosecution.

(h) Enabling Legislation :

The Commission may make recommendations to the City Council for enacting legislation or
regulations that will further the goals and purposes of this section 604. The City Council may, on its
own initiative, enact legislation or regulations that will further the goals and purposes of this section
604 after first submitting such legislation or regulations to the Commission for review and comment.
The Commission shall have forty-five (45) days to submit its comments to the City Council, such
time to be extended only by agreement of the City Council.

1900371 8 May 12,2016



Lee, Katherine

R
From: Ari Yampolsky <ari.yampolsky@gmail.com>
Sent: Thursday, June 02, 2016 10:37 AM
To: Lee, Katherine -
Subject: Re: SFPD Body Camera policy
Follow Up Flag: Follow up
Flag Status: Completed
Categories: - For Agenda

No problem. Thanks for shooting it out. I wanted to make sure others got the actual SF policy document,
as well as to offer a friendly amendment to George's characterization of the SF policy compared to our
proposal. (Feel free to.send this to the Commissioners as well, if you think it's appropriate.)

We have proposed a somewhat broader no-pre-statement-review rule that applies to all use-of-force
episodes, not just those involving officer-involved shootings, in-custody deaths, or criminal matters, as SF's
policy does. Our thinking in doing so is two-fold. First, the same principle that necessitates capturing an
officer's state of mind in a high-level use-of-force incident applies equally in a lower-level use-of-force
scenario. That principle, specifically, is that an officer's unadulterated perspective on whether a suspect
poses an immediate threat to the safety of officers or others, as well as whether the suspect is actively
resisting or attempting to evade arrest by flight, bears directly on the reasonableness of the officer's conduct
under the Fourth Amendment analysis spelled out in Graham v. Connor. Under that analysis, in order to
avoid civil liability, an officer must prove his or her conduct was reasonable under the

circumstances. Requiring a written report before the officer reviews the video footage of a use-of-force
episode preserves the account of an officer's subjective perspective, which strengthens the credibility of
what the officer perceived at the time he or she deployed force; this protects both officers and the
department in potential civil litigation. Second, as a practical matter, we're talking about a very small
number of incidents to which the rule would apply; Sgt. Okies estimated the entire department has 40-50
use-of-force incidents per year. ? o
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FROM COMMISSIONER PEREZVELZ
6-8-2016
Proposed Berkeley Police Department General Order:

Body Worn Cameras

450.1 PURPOSE AND SCOPE

This policy provides guidelines for the use of portable audieAvideo-recording-devices-or Body Worn
Cameras (BWC() by members of this department while in the performance of their duties. =Fh+5-pehey

This policy does not apply to lawful surreptitious audio/video recording, interception of communications

for authorized investigative purposes.[erte-mebile-audiofvideorecordings] JO: original Iexipol ~ mobile

audio policies but important to include mobile video like in a vehicle.

450.2 POLICY

The Berkeley Police Department recognizes that video recording of contacts between Department
personnel and the public provides an objective record of these events, and that the use of a recording
system complements field personnel in the performance of their duties by providing a video record of
enforcement and investigative field contacts, which can enhance criminal prosecutions, limit civil
liability, increase transparency, and enhance professionalism in policing. A video recording of an event
or contact also enables the delivery of timely, relevant, and appropriate training to maximize safety for
both community members and BPD personnel and will improve the delivery of police services to the
community.

‘While recordings obtained from video recorders provide an objective record of events, it is understood

that video recordings do not necessarily capture all events, activities and information, or reflect the full

experrence of the individual member(s) ina grven incident. Moreever—the—reeordmgs—e&peera#y—wdee—

a O 2 cl_h O -

SpeC|f|caIIy, itis understood that the recording deV|ce will capture lnformatlon that may not have been
heard and/ or observed by the involved member and that the involved member may see and hear
information that may not be captured on video.! [Okies: difference bt. what brain perceives and what
video records: officer not lying]

| 450.2a Confidentiality and Proper Use of Recordings.

Body Worn Video use is limited to enforcement and investigative activities involving members of the
public. The recordings will capture video and audio evidence for use in criminal investigations,
admlmstratlve revnews, and other proceedings protected by confldentlallty Iaws and Department policy.

unaet-heﬂzed- Improper use or release of BWC recordlngs may compromlse ongoing crlmmal and
administrative investigations or violate the privacy rights of those recorded_and is prohibited.

450.2b Training Required.

Officers who are assigned BWC’s must complete department-approved training in the proper use and

maintenance of the devices before deploying to the field.

1 One commissioner felt the last two sentences of this paragraph were unnecessary.
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[As part of a continual improvement process, regular review should be conducted by BPD staff of the
training on this policy and the related use of BWC's under this policy. The department shall make an
annul report to the PRC regarding the outcome of this review. ] MOVE ELSEWHERE BPD-shall-developa

" sl that shall owec by the PRC periodicallv?

450.3 MEMBER PRIVACY EXPECTATION

All recordings made by members acting in their official capacity shall remain the property of the
Department. Members shall have no expectatlon of privacy or ownershlp interest in the content of
these recordmgs

450.4 MEMBER RESPONSIBILITIES

Prior to going into service, each member who is ass :
sure that he or she is equipped with a portable ref:
recorder is in good working order. If the recorder
the member shall promptly report the failure to his/
soon as practicable. Uniformed memb
otherwise notify persons that they are

Officers are not required to obtain consen
lawfully at the location where

Upon the approval of
approved portable rec

dn authorized undercover capacity,
onspicuous manner when in use and notify

g and the end of the shift or other period of use,
titded. This procedure is not required if the recording device
identification and the date and time of each recording.

e existence of a recording in any report or other official record of
ere the recorder malfunctioned or the member deactivated the
ed in section 450.5 is not captured in whole or in part the member
e reason the footage was not captured.

recording. In the event a
will need to document this a

450.4.1 SUPERVISOR RESPONSIBILITIES
Supervisors-shall take immédiate physical custody of a BWC when the device may have captured an

incident involving a use of force, an officer-involved shooting or death or other serious incident, and
shall ensure the data is uploaded in a timely manner as prescribed by BPD policy.(Penal Code § 832.18).

()
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- that a recording of

Supervisors shall also review relevant BWC recordings prior to submitting any administrative reports.

450.5 ACTIVATION OF THE BWC

This policy is not intended to describe every possible situation in which the BWC should be used.
Members shall activate the recorder as required by this policy or at any time the member believes it
would be appropriate or valuable to record an incident within the limits of privacy described herein. ,

The BWC shall be activated in any of the following situations:

(a) All enforcement and investigative contacts including stops a interview (Fl) situations.

(b) Traffic stops including, but not limited to, traffic viol
crime interdiction stops.

otorist assistance and all

(c) Self-initiated activity in which a member wou jons Center.
(d) Probation or parole searches.

(e) Service of a search or arrest warrant.

(f) Any other contact that
otherwise require reco

(g) Transporting any de
civilian. Any time hands o

a member of the public may be of future benefit to the Department. 1. At
r safety or the safety of another in order to activate their body worn
expressly prohibited from utilizing Department recorders and recorded
: e Department will not make copies of any recordings for their personal use
and are prohibited from usin g device (such as a phone camera or secondary video camera) to record
media from storage video files Body Camera unit. Nothing in this policy shall be construed as limiting an
officer's right to carry and use a personal device such as a smart-phone, however officers shall not carry or use
another mobile video recorder in addition to the City issued Body worn Camera without express approval of the
Chief of Police

no time should an of e
camera. 2. Members of T
media for personal use. 3. Mg

By As-di L the-solice_chiof or his/her desiance.

450.5.1 ACTIVATION IN CROWD CONTROL SITUATIONS start here next time.
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During crowd control, protest or mass arrest incidents members shall use their BWC’s consistent with

this policy, and when directed by the Incident Commander. The Incident Commander shall document m
their orders in an appropriate report (e.g. Operatlons Plan or After Action Report) and provide the o
orders to all personnel.

BPD General Order C-1, Inteiligence Procedures for First Amendment Activities, prohibits intelligence
gathering on “political, religious, or social views or activities of individuals or groups, unless such views
or activities directly relate to criminal conduct,” and applies to the use of BWC's and other recording
devices. -

450.5.2 DISCRETIONARY ACTIVATION

Recording is permitted but not required under certain cir cluding but not limited to the
following: 3 ‘

1. Members taking a report when the informg

the scene.
2. xual assault
3.
4, cility.

Members shall advise 8 i i itnesses When taking a recorded statement.
0 i se or sexual assault victims or their guardians

be considered using this same criterion. Recording
should resume w ger at issue unless the circumstances no longer fit the criteria for

recording.

Informal community interac ffer from “consensual encounters” in which officers make in an effort
to develop reasonable suspicion to detain or probable cause to arrest. To strengthen relationships
between police and citizens, officers may use discretion regarding the recording of informal, non-
enforcement related interactions with members of the community, but in no case will recordings be
made that are in conflict with the provisions of this policy.

N

3 NOTE: This list was adapted from the OPD policy. Sgt. Okies expréssed the perspective that Lexipol’s more &)
general language, rather than the itemized list, better expressed the intent of the pollcy Officers use discretion
regularly and a general direction to use discretion would be more helpful.
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At no time is a member expected to jeopardize his or her safety in order to activate a BWC or change
the recording media. However, the BWC should be activated in situations described above as soon as
practicable.

BODY WORN CAMERAS OPERATING PROCEDURES

Members of the Department that are assigned a BODY WORN CAMERA shall receive mobile video training prior
to deployment of the device in an operational setting. Prior to'going into service each officer shall perform an
inspection TO ensure that his/her BODY WORN CAMERA is operational. If problems are encountered with any
component of the system, the BODY WORN CAMERA equipment will not be used. The officer to whom the
problematic equipment is assigned shall report the problem to their immediate supervisor upon becoming aware of
it. A spare BODY WORN CAMERA shall be issued to that officer throu Bupervisor prior to the officer going
into service. The officer and supervisor shall inform the BODY WORN, RA Technician via email of
problems that are occurring with the problem unit as well as what sp Y WORN CAMERA was assigned to
the officer (number of BODY WORN CAMERA). The problemati RN CAMERA shall be routed to the

BODY WORN CAMERA Technician to diagnose and shall regs

(a) The officers shall report the loss or theft of a BODY.
officer shall prepare a memo to be routed via the chaing mand to the Operatiorfe]
the circumstances surrounding the loss or theft of the dé%s he BODY WORN CAME
informed via email from the immediate supervisor of the 155 : shall be issued to
the officer through a supervisor prior to going
WORN CAMERA Technician via email o
BODY WORN CAMERA Technician shall
notification of the loss or theft of the camera.

(b) Once the BODY WORN
the event giving rise to the
whichever occurs first. V
may deactivate the BOD A
resumes following the offi ‘mi RN CAMERA recording the officer shall reactivate
their BODY W . 3

his policy, it shall remain on until
Eves the scene of the event,
ise to the activation is over, he/she

(c) When i =ivestigation, ot during a traffic stop, this fact will
regarding the incident. Conversely, when the BODY

have given rise to activatio
should be mentioned at the beg

oses of capturing the recording or lack of recording in the police report it

(d) Except in circumstances prohibited by statute, or as directed by the Chief of Police, or his or her designee, an
officer may have access to review his/her recordings when preparing written reports and/or statements relevant to

any incident, to help ensure accuracy and consistency of accounts.

() Department personnel shall not intentionally erase, alter, reuse, modify or tamper with audiovideo recordings,

nor shall they attempt to erase, alter, reuse, modify or tamper with audiovideo recordings.
(f) If the BODY WORN CAMERA s accidentally éctivated, the officer shall inform his or her immediate

supervisor requesting the recording be deleted. The request shall be sent via email and r_outed to the BODY WORN
CAMERA Administrator. Once the video has been reviewed by the supervisor and administrator and deemed to
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have no evidentry value the video will be categorized as "Testing/ Accidental" and retained for thitt

to deletion

(g) When an officer discovers that his/her BODY WORN CAMERA battery is becoming depleted (as evidenced by
a yellow indicator light and/or a sounding tone when recording), the officer shall immediately exchange the battery
for a charged replacement. If the officer will be delayed in exchanging the battery, or if the officer is unable to locate
a charged replacement, the officer shall notify a supervisor and the supervisor will locate a charged replacement for -
the officer's use as soon as possible.

450.5.3 SURREPTITIOUS USE OF THE PORTABLE RECORDER

Members of the Department may surreptitiously record any co
investigation in which the member reasonably believes that s
beneficial to the investigation.* "

n during the course of a criminal
cording will be lawful and

nt membe

Members shall not surreptitiously record another degzatt
ized designee.

put a court order unless
lawfully authorized by the Chief of Police or the a .

450.5.4 CESSATION OF RECORDING

Once activated, the BWC should remain
incident is complete or the situation no |

duty. Members shall not duptigate or distribute such recordings, except for authorized legitimate
department business purposes. All such recordings shall be retained at the Department.

Members are prohibited from using personally owned-devices for video recbrding while on duty®

4 Penal Code § 633

5 Penal Code § 636

® Note: Sgt. Okies expressed concern about not allowing exceptions for personal devices if there is no other way to
get the evidence. Other agencies allow such exceptions with watch commander approval.

)

)

@



- .388
"o
390

391
392
393
394
395
396
397
398

399
400
401

402
403
404

405
e
407
408
409

410
411
412
413
414

415

416
417
418
419
420
421
422
423
424
425
426
427
428
429

)

Recordings shall not be used by any member for the purpose of embarrassment, intimidation or ridicule.

450.7 PROCESSING AND HANDLING OF RECORDINGS

Any time a member records any portion of a contact that the member reasonably believes constitutes
evidence in a criminal case, the member shall record the related case number and transfer the file in
accordance with current procedure for storing digital files and document the existence of the recording
in the related case report. Transfers must occur at the end of the member’s shift, or any time the
storage capacity of the recorder is nearing its limit. In circumstances when the officer cannot complete
this task, the officer’s supervisor shall immediately take custody of H¥#portable recorder and be
responsible for uploading the data. Officers must properly cate nd tag video recordings any time
they are uploaded.

Any time a member reasonably believes a recorded co Feaaficial in a non-criminal matter

years and one month
the following exceptions:

' B€ relevant to a criminal prosecution.
b) Reégexrdi accidental activation may be deleted after 60 days.

i

Forn
(Insert?) - .
CATEGORIES A ODS num
The Berkeley Police De ¢ (12) categories to tag and retain our cases. Each one is listed below with

the current retention cycle. hoted that retention times can be extended at any time by a Supervisor,
Internal Affairs, Evidence Spect BPD System Administrator for evidence.com, or by the Chief of Police or
his/her designee. Categories can also be added if needed.

(a) 01) INFRACTION VIOLATIONS 2 YEARS

(b) 02) DETENTIONS 2 YEAR

(¢) 03) SERVICE TO CITIZENS 1 YEAR

(d) 04) COLD REPORT 1 YEAR

(e) 05) ARREST (UNTIL MANUALLY DELETED)
(f) 06) OUTSIDE ASSIST 1 YEAR

(g) 07) CONSENSUAL CONTACTS 1 YEAR

7 California law section 832.18 gives basic retention requireme'nts for video and audio recordings from body worn
cameras used by police officers in the line of duty.
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(h) 08) SICK OR INJURED PATRONS 3 YEARS

(i) 09) STATEMENTS (UNTIL MANUALLY DELETED)

(1) 10) USE OF FORCE (UNTIL MANUALLY DELETED)

(k) 11) UNATTENDED DEATH / HOMICIDE (UNTIL MANUALLY DELETED)
(1) 12) TESTING / ACCIDENTAL 30 DAYS

k)

450.7.2 REVIEW OF RECORDINGS BY A MEMBER

When preparing written reports, members should review their recordings as a resource, except as
stated in subsections A, B, and C below. However, members shall ngi.retain personal copies of
recordings. Members shall not use the fact that a recording was s a reason to write a less
detailed report.

A. Incidents that involve use of force.

A member involved in a use of force shall not i ccounting of any related

B. Incidents that result in grave bodily i

1. In the event of an officer-invol i t ve bodily injury, including an
officer-involved sh R i

appropriate investigator, as
i footage of the incident. It will be

he conclusion of the interview process and to provide additional
#s or her statement in a separate document or separate section of

C. Access by a Member unde estigation

1. Criminal - Personnel who are the subject of a criminal investigation may not view any
audio/video recordings related to the incident except upon approval, as specified below, by the _
lead investigator or 1AB.

8 Note: Sgt. Okies advocated that prohibition of review prior to writing the initial police report should be limited to
officer-involved shootings, in-custody death, and use of force consistent with what some agencies refer to as Level
1 or categorical use of force. This perspective mirrors policies reviewed by the subcommittee including Los
Angeles, Oakland, BART and Richmond.
One commissioner supported also applying the rule in Schedule A to arrests.
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2. Administrative - In instances where a complaint has been filed and administrative
investigations are undertaken and video recordings of the incident exist, the initial interview of
the member shall occur before the member has reviewed the recordings. An involved officer will
have an opportunity to review recordings after the initial statement has been taken, and he or
she can be re-interviewed if either the officer or the investigators believe it necessary.

3. Subject or witness personnel wanting to view any of the audio/video recordings related to the
incident shall make a request to do so, in writing or via email, to the IAD Commander, as
appropriate. '

4. The IAD Commander receiving the above request shall notify the member, in writing or via
email, of the approval or denial to view the recordings. The |lAD Commander shall document the
approval or denial in the case file notes/log or include a cgfig & the approval or denial
correspondence in the case file. Approval to view the i/ideo recordings may be made by
the IAD Commander as long as he or she has deterip§ 2t allowing the recordings to be
viewed will not be detrimental to the investigati

D. Investigatory Review

Supervisors are authorized to review relé
misconduct or reports of meritorious con ould be beneficial
in reviewing the member’s performance. :

Recorded files may also be re

(a) Upon approval by a superviso
official investigation, such as a persé:
investigation. S

tment who is participating in an
live investigation or criminal

(b) Pursuant t& bersonnel who are otherwise

rized to view any BWC video file associated
ibited by policy.

vestigations shall:

termine whether the BWC file is of evidentiary value and process
stablished protocols.

nator to remove the access restriction when the criminal/internal

~ investigation#&<losed.

E. Recorded files may also be reviewed by training staff regarding incidents that may serve as a learning
or teaching tool.

450.8 RELEASE OF RECORDINGS
Recorded files will be released:

(a) To the Police Review Commission in conjunction with the PRC’s investigation of a civilian complaint.

9
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(b) In compliance with a public records request, as permitted under General Order R-23 (RELEASE OF

PUBLIC RECORDS AND INFORMATION]), R-23 does not authorize release of documents that would ( )
constitute an unwarranted invasion of privacy. Circumstances where:this might arise in video include

footage taken inside a home, a medical facility, the scene of a medical emergency, or where an

individual recorded has a “reasonable expectation of privacy.” However, all subjects of any footage or

their next of kin may authorize its release unless prevented by other city policy, law or the courts.

(c) To media personnel or the general public with permission of the Chief of Police or authorized
designee, subject to privacy protections indicated in this policy.

All recordings should be reviewed by the Custodian of Records prior to public release (see the Records
Maintenance and Release Policy).

BPD may share video footage with law enforcement, nation
agencies outside of Berkeley, when there is reasonable s
about to occur.®

, military, or other government
iminal activity has occurred or is

450.9 COORDINATOR

The Chief of Police or the authorized d gt to coordinate
the use and maintenance of portable a i es and the storage of recordings,
including (Penal Code § 832.18):

(a) Establishing a system for i ' <>

(c) Establishing a main ity of operable portable audio/video recording
devices. ‘

° Refer to General order N-17 "Sg ous Activity Reporting”: “The standard by which the determination as to
whether information may be used to create a SAR is made in circumstances involving a named or identified
individual or group. It means that there exists a "reasonable suspicion" based on the analysis of legally obtained
information that the subject of the information is or may be involved in definable criminal conduct and/or activity -
that supports, encourages, or otherwise aids definable criminal conduct. For the purposes of this order, infraction
violations will not be considered sufficient to establish a criminal predicate. The underlying offense must amount

- to a misdemeanor or felony.... Non-violent civil disobedience is specifically exempted from SARs reporting, and

such activities shall not be reported as SARs.... Race, ethnicity, national origin, or religious affiliation should not be
considered as factors that create suspicion (although these factors may be used as specific suspect descriptions).” o
http://www.ci.berkeley.ca.us/uploadedFiIes/PoIice/LeveI_3_-_Gener'aI/GO%20N-17_18$ept12.pdf ( )
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(8) Maintaining logs of access and deletions of recordings.
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537

538 450.10 SURVEILLANCE

539

540  The use of facial recognition and other biometric technologies in conjunction with body camera images
541 s prohibited until a BPD policy is adopted addressing the uses of such technologies.

542 '

543

544 MOBILE VIDEO RECORDERS The Department assigned Body Camera shall be the only mobile video recorder
545 allowed for Department employees while on-duty. Any other mobile video recorder shall only be used with the
546 expressed permission of the Chief of Police.

547
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