. When cessation of BWC recording is allowed (or mandated), among the police

departments of Berkeley, BART, Hayward, Oakland, San Jose, and San

Francisco.
All except | When the event giving rise to the activation has concluded
BPD (or officer has left the scene).
For privacy concerns, generally (privacy concerns outweigh
BPD, o . : )
any legitimate law enforcement interest in recording). (BPD
HAY .
‘ 425.8)
Specific privacy concermns:
SF, HAY, -- interviewing sexual assault or child abuse victims
' OAK (In BPD 425.8(b), discretion to record. In HAY, discretion to
- | BPD deactivate. In SF & OAK, do not activate.)
HAY, , , , e
OAK, SF -- hospital/patient confidentiality
BPD -- conversation bt. person in custody and their attorney,
religious advisor, or physician ,
: -- conversation bt. officer and person in privileged
SJ, BPD | relationship (spouse, attorney, police peer counselor, labor
rep, minister, e.g.)
OAK. SJ On a perimeter: and unlikely to have an encounter with a
' 1 suspect (OAK, SJ)); or direct participation complete and not
BPD . . e
actively part of investigation (BPD). -
SF, HAY, | Discussing tactical and/or law enforcement information with
OAK, SJ, | other law enforcement personnel. Sometimes modified by
BPD “‘when away from civilian” or when info is “sensitive.”
SF, OAK, | When engaging with confidential informant or undercover
BPD operative. (BPD 425.8(c) and SF “shall not activate.”)
Where recording would inhibit information gathering efforts
SE. BPD from withesses or community members (SF); When
’ recording would interfere with ability to conduct investigation
(BPD).
SF, OAK | On the order of a higher ranking officer.
HAY, ’ , .
BPD In presence of explosive device. (BPD 425.12)
SJ Use reasonable judgment in determining when to deactivate.
OAK At termination of a pursuit and in compliance with other
applicable policies.
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Language regarding cessation of BWC recording from BART, Hayward, Oakland,
San Francisco, and San Jose Police Department policies. m

BART Policy 451
451.6 AXON CAMERA OPERATING PROCEDURES

(b)  Once the AXON camera is activated pursuant to Section 451.5 of this policy, it shall
remain on until the event giving rise to the activation has reached a conclusion
and/or the officer leaves the scene of the event, whichever occurs first. Officers
shall record further interaction with suspects, including searching, processing,
transporting, and booking. Any exceptions will be documented in the police report

~ and reported to a supervisor. When the officer reasonably believes the event giving
rise to the activation is over, he/she may deactivate the AXON camera from the
recording mode. If the event giving rise to the activation resumes following the
officer's termination of the AXON camera recording the officer shall reactivate their
AXON camera.

HAYWARD Policy 425
425.7 REQUIRED ACTIVATION

Members shall remain sensitive to the dignity of all individuals being recorded and

exercise sound discretion to respect privacy by discontinuing recording whenever it ’ SN
~ reasonably appears to the member that such privacy may outweigh any legitimate law ( )
enforcement interest in recording. Requests by members of the public to stop recording

shall be considered using this same criterion. Recording shall resume when privacy is no

longer at issue unless the circumstances no longer fit the criteria for recording.

Other than at the conclusion of the contact or investigation, personnel may deactivate in
places where there is a reasonable expectation of privacy or in circumstances where the
audio recorder or camera may prevent them from obtaining information in relation to an
investigation. Instances where personnel may deactivate include, but are not limited to:
» (a) During interviews involving sexual assault victims,

(b) In the presence of an explosive device,

(c) Inside hospital emergency rooms and other medical facilities,

(d) In tactical planning situations;

(e) While in a police facility.

Page 2 of 4



OAKLAND Dept. General Order I-15.1

Il. PDRD [Portable Digital Recording Device] ACTIVATION AND DE-ACTIVATION
D. De-activation of the PDRD

1. Members shall not de-activate their PDRD, when it was activated as reqwred by
this policy, until one of the following occurs: .

a. Their involvement in the citizen contact, “arrest or detention has concluded or .
becomes a hospital guard (see part I, C, 4 above);

b. They receive an order from a higher ranking member;

c. They are discussing administrative, tactical or law enforcement sensitive
information away from the citizen;

d. They are at a location where they are not likely to have interaction or a chance
encounter with the suspect (e.g. outer perimeter post, traffic control post, etc.); -

- e. The searches requiring activation as enumerated in Part [l, A have concluded
and the member believes they will have no further interaction with the person;

f. They reasonably believe the recording at a hospital may compromlse patlent
confidentiality; o

g. A pursuit has been terminated and the member performs the required actions,
as specified in DGO J-4, or notifies Communications they are in-service; or

h. They are interviewing an informant for the purpose of gathering intelligénce. At
the conclusion of the interview, the PDRD shall be re-activated until no longer
required by policy.

i. They are meeting with an undercover officer. At the conclusion of the meeting,
the PDRD shall be re-activated until no longer required by policy.

After a member de-activates their PDRD, it is their responsibility to ensure they re-
activate their PDRD should the circumstances require it.
E. Discretionary Activation and De-Activation

Members, when not prohibited from or required to actlvate their PDRD; may use
their own discretion when deciding to activate and de actlvate the PDRD

SAN FRANCISCO DGO 10.11
E. Terminations of Recordings.

Once the BWC has been activated, members shall continue using the BWC untll their
involvement in the event has concluded to ensure the integrity of the recording, unless the
contact moves into an area restricted by this policy. Members shall deactivate the BWC in
the following circumstances:

1. When discussing sensitive tactical or law enforcement information away from the
citizen _
2. Atfter receiving an order from a higher ranking member

3. When recording at a hospital would compromise patient confidentiality
Page 3 of 4
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4. When gathering information from witnesses or community members, and the officer
has a reasonable and articulable concern that a BWC would inhibit information
gathering efforts

In cases when a member deactivates a BWC, the member shall document the reason(s)
for deactivation as outlined in Section Ill, G, Documentation.

SAN JOSE Police Dept. Body Worn Camera Policy
6. When to Deactivate

Body-worn camera recordings shall not be intentionally terminated until the conclusion of
the encounter, except for tactical or safety reasons, or the encounter no longer holds
evidentiary or investigative value.

Anytime the recording is terminated prior to the end of the encounter, the reason(s) should
be documented both on the body-worn camera recording before deactivation and in the
subsequent police report. If no police report is filed for the recorded encounter, then the
reason(s) for the early termination should be recorded on the citation, CAD event or Street
Check.

Officers will use reasonable judgment in determining when to deactivate the body-worn
camera, such as when the purpose for activation is no longer present. (Example: An
officer is assigned to an outer perimeter position for an extended period of time and has
no verbal or visual contact with involved parties.) (Example: Officers have secured a
prisoner and are completing paperwork outside the presence of the prisoner, unless the
prisoner is combative, agitated or otherwise uncooperative.)

Keeping in mind that static situations may change rapidly, officers need to recognize it
may be necessary to re-activate their body-worn camera unexpectedly. (Example: Officers
are assigned to an outer perimeter position with their cameras turned off, and a suspect
exits the residence to surrender or run from police.)

Officers shall deactivate the body-worn camera when engaged in conversations with
individuals with whom the officer is in a privileged relationship (e.g. spouse, attorney,
police peer counselor, labor representative, minister, etc.) Officers will verbally indicate
why the body- worn camera is being deactivated and will reactivate the body-worn camera
at the conclusion of the private conversation if the need for recording the police encounter
or investigation still exists.
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Police Review Commission (PRC)

February 27, 2019

ary ) §§§§§§§§§%
: o
To: Farimah Brown, City Attorney y %2%%
From: Katherine J. Lee, Police Review Commlssmnzpfﬂce &f

5
Re: Inquiry from PRC Regarding Documents éé@hd ofher Re
' BPD that the PRC i is Entltled to Obtai gg

-
The Police Review Commission, in performific §§ gvers[%hgof the Berke%%iy Police
Department as described in its enabling Ordmané ﬁ(ﬁ’d No. 4644-N.S.), often
needs access to information from the BPD. The P .-frequently frustrated,

however, when the BPD is unrespoi 15 ive to requests‘ arocuments and other:

£ oy
records that are necessary to its wor‘% _?g; | %Iack of respwgness and, in some
cases, the denial of requests for docur e %f emﬁ,& e BPIj:’or occasionally, from -
your office, have resulted in a lack of ¢ anty e;v¢ S ﬁ"hat the PRC may obtain from

(' | the BPD in fulfilling its mﬁ ated overs@Eé%‘fOnctlon

Therefore, the Comi s[Séion@*ﬁ nimously Voted at its February 13, 2019 meeting to
ask that you |den§k£y§all BPD" gcuments aré\% other records the PRC is entitled to
%éis%tatuté%%«:qr otherwis A non-exclusive list of such

receive, by ordmané 10
documents and recor §“W file ﬁ%ﬁ%@ﬁ%@? example:

1. In%efﬁ%%l é@c‘% men

@rders and‘*Ly i

i ta and mterir%‘%;;, ocu
!

panC|es |n§

4d memoranda relatlng to the formulation of General

i

A
entation relating to police equity and racial
pohce stops and arrests. :

3. Dat h mternaﬁdocumentatlon relating to the BPD response to the CPE
' reportg 3&;@ &2018 and to the PRC report and recommendations in “To

Achieve F&\i;fness and Impartiality” from November 2017.

4. Source décuments and other information supporting statements contained
in After-Action reports.

5. Internal documentation and data used to develop the department’s biennial
budget proposal, the mid-biennial update, and any other requested
adjustments to the budget; by line item and fund.

\_
1947 Center Street, 1st Floor, Berkeley, CA 94704 + Tel: 510-981-4950 + TDD: 510-981-6903 ¢ Fax: 510-981-4955
Email: prc@ci.berkeley.ca.us Website: www.ci.berkeley.ca.us/prc/




Police Review Commission

Inquiry from PRC Regarding Documents and other Records Held by BPD that the PRC is Entitled to Obtain.
February 27, 2019

p.20f2

We are aware that General Order R-23 (“Release of Public Records and
Information”) addresses what certain types of police records may be disclosed to
the public and to the PRC. However, the PRC, unlike the general public, is tasked
with oversight of BPD policies and procedures, and there is little concrete
guidance as to what we can expect access to in the performance of that unique
function.

Please note that the impetus for this request is not the newly di d% losable records
under SB 1421, nor is the Comm|SS|on asklng what the BPD_\% elisclose to the

members of the police department.

Thank you in advance for clarification of these issu i€ i '% resolution of
which is critical to the performance of the PRC mafida



Memo to Katherine Lee, PRC Officer
February 18, 2015 _ :
Page 3 Re: -Disclosure of Berkeley Police Department Internal Affairs’ records to the PRC

For the same reasons cited above, the Chief cannot disclose to the PRC whether he
has imposed discipline based on sustained findings of wrongdoing by the PRC, as
those records are confidential personnel records under Section 832.7.

cc:  Christine Daniel, City Manager
Dee Williams-Ridley, Deputy City Manager
Mark Numainville, City Clerk
Opn. Index ILE.1; I1.G.8.a.
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Police Review Commission

Standing Rules
(As of February 14, 2019)

2
L

A. PURPOSE

These Standing Rules are established by the Police Review Commission to ensure
transparency and efficiency of our operations. '

B. AMENDMENTS AND REVISIONS

Amendments and revisions to these Standing Rules shall be adopted by a majority vote of
the Police Review Commission, except that the Commission may not adopt rules that
conflict with the enabling Ordinance, Commissioners’ Manual, or Regulations for Handling
Complaints Against Members of the Police Department. - :

C. AGENDA ITEMS — REGULAR MEETINGS

1. Individual commissioners shall submit agenda items to the ’commiss.ion secretary
by 12:00 noon one week before the meeting date. (This will almost always be a
. Wednesday.)

2. A commissioner may place only one item on the agenda per meeting, and may not

* add items to the agenda unless prior agenda items from that commissioner have
been cleared. “Cleared” means that the Commission has either completed its
consideration of the item, or agreed to move forward with the item by, for instance,
forming a subcommittee or considering the issue as a whole commission, in which
case the item belongs to the Commission, not the individual commissioner.

D. COMMUNICATIONS

Individual commissioners shall submit communications to be included in the agenda
packet to the commission secretary by 12:00 noon one week before the meeting date to
ensure inclusion in the packet. Communications received after this deadline and before
3:00 p.m. on the meeting day will be distributed in hard copy at the meeting, and may also
be distributed to commissioners via email. If communications are received after 3:00 p.m.
on the meeting day, the commission secretary will make every effort, but cannot
guarantee, to have hard copies available at the meeting.

E. MEETING PROCEDURES

1. items shall be introduced by the commission member or staff member who
proposed the item. The Chair shall then allow an initial period for discussion by
recognizing commissioners in rotation to ensure that each commissioner has the
opportunity to speak before a commissioner is allowed to speak again.



Police Review Commission
Standing Rules
2.14.2019

Commissioners are allowed a maximum of two minutes to speak each time they m
are given the floor.

After a motion on the item is made and seconded, the Chair will recognize the
maker of the motion, and then the seconder, to speak. After that, the Chair will
recognize commissioners in rotation, giving each commissioner the opportunity to
speak before a commissioner is allowed to speak again. Commissioners are
allowed a maximum of one minute to speak each time they are given the floor, and
must confine their remarks to the merits of the motion. The Chair may give the
maker of the motion an additional minute to speak before putting the matter to a
vote.

A pending motion may be modified by a “friendly amendment”; that is, by a
proposed amendment that is accepted by the maker and seconder of the motion.

Action on a motion may be by either voice or general consent. In either case, the
Chair shall ask the commission secretary to repeat the motion before the action.

Guest speakers who are not on the agenda may address the commission only by
general consent, or upon a formal motion.

None of these procedural rules shall supersede the procedures set forth in
Robert’s Rules of Order.

F. PUBLIC COMMENT

1.

The Chair, subject to the consent of the commission, may determine the time limit
for each speaker and the total number of speakers. : ( 7 )

Before an agenda item is heard, the Chair or Vice-Chair may poll members of the
public present to determine if a significant number of them wish to speak on a
particular agenda item. If so, the Chair or Vice-Chair may move that public
comment on that item can be heard just before the item.

G. POLICY COMPLAINTS AND REVIEWS

1.

2.

An inquiry into a policy, when |n|t|ated by a C|V|I|an filing a policy complaint form, is
a “policy complaint.”

a) The procedures for handling a policy complaint are set forth in Section H.A4.b.
of the Regulations for Handling Complaints Against Members of the Police
Department.

b) Additionally, a public comment period shall be agendized immediately
preceding consideration of the policy complaint, limited to comments on that
complaint. Policy complainants will be allowed to speak for five minutes. Other
members of the public will be allowed up to three minutes; the time allotted is
subject to the discretion of the Chair, who will consider the number of persons
wishing to speak. Commissioners may ask policy complainants brief questions.
The BPD will be given an opportunity to respond to the commission.

A commission-initiated policy review may commence upon a majority vote of the
commissioners. » &)
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Police Review Commission
Standing Rules

2.14.2019

a)

b)

Commissioners shall then determine how to proceed. Possible actions include,
but are not limited to: considering the issue as whole commission, assigning a
commissioner to research the issue, asking staff to investigate or research, or
establishing a subcommittee. If a subcommittee is created it will seek BPD
involvement in its policy review and, upon completing its review, will present its
conclusions and recommendations to the full commission. '

The full commission may recommend to the BPD, City Manager, or City
Council that the BPD adopt a new policy, revise an existing policy, or take no
action. ' ' '

H. REGULAR MEETINGS

Regular meetings shall be held on the second and fourth Wednesday of the month,
except in the months of August, November, and December. The commission shall not
meet in August, and shall meet only on one Wednesday of the month in November and
December. Exceptions shall be made when a meeting day falls on a religious holiday.

Regular meeﬁhgs shall commence at 7:00 p.m., and shall be held at the South Berkeley
Senior Center and other locations as may be determined by the commission.

| ELECTIONS

1. Annual eAIe_ctions for PRC Chair and Vice-Chair will be agendized for the second
regular meeting in January and, whenever possible, this item will be agendized. as
the final item under New Business.

2. The election of the Chair will precede the election of the Vice-Chair, and the
following nomination and election process will be followed for each office:,

a)
b)

The presiding Chair declares the nomination process open.

A commissioner nominates another commissioner or him/herself. A
commissioner must be present in order to be nominated.

- The nomination is seconded (the nomination fails if there is no second)

The presiding Chair declares the nomination process closed, when there are
no further nominations.’

Each nominee is allowed two (2) minutes to express their reason for seeking
the position. A nominee may decline this opportunity.

Commissioners pose questions to each candidate.

The presiding Chair calls for a roll vote and then announces the wihner, except
in the following circumstances:

i. If there is only one nominee for a position, the presiding Chair may
seek or move a vote by acclamation.

ii. If atie occurs among nominees, the presiding Chair will conduct a
second round of voting, including any additional nominations.

30of5



Police Review Commission
Standing Rules

2.14.2019
i.  If a clear winner is still not identified after a second round of voting,
the presiding Chair will conduct a coin toss to break the tie and
determine a winner. The PRC Secretary will assign “heads” and
“tails.” ' _
3. The PRC Secretary will record the maker and the second of the nomination motion

4.

as well as the total votes an’d results per office.

The outgoing Chair and Vice-Chair will be given the opportunity to make 2-minute
departing statements after the election process takes place. The newly-elected
Chair and Vice-Chair will assume their positions at the end of the meeting.

J. APPOINTMENT OF MEMBERS OF THE PUBLIC TO SUBCOMMITTEES

1.

In accordance with the PRC Ordinance, the Chair may appoint members of the
public to subcommittees in which they have expressed an interest, subject to
approval of the commission. Members of the public seeking to serve on a
subcommittee must: a) be residents of the City of Berkeley; and b) present
themselves at a commission meeting before or at the time of the appointment and
speak on the public record on intent.to sérve and what they will bring to the
subcommittee work and deliberations.

Members of the public appointed to subcommlttees shall enjoy the same voting
rights and privileges on the subcommittee, as that of PRC commissioners
appointed to the subcommittee, except that public members may not be selected
to be the subcommittee Chair.

Commission members must constitute a majority of the membership of any
subcommittee, but a subcommittee may convene and conduct business even if
commissioners are not a majority of subcommittee members present

The term of appointment for members of the public appointed to subcommittees
shall not exceed the life of the subcommittee. If a subcommittee must be

" reauthorized, any members of the public serving on the subcommittee must be

reappointed by the Chair, subject to the approval of the commission.

A public member of a subcommittee who is absent from two consecutive
subcommittee meetings is automatically removed from the subcommittee, but may
be reinstated by the Chair if good cause for the absences is shown.

The Chair, subject to the approval of the commission, may remove a member of
the public from a subcommlttee for good cause. Examples of good cause are:
failure to work cooperatlvely with subcommittee members; unruly or disruptive
behavior at meetings; or failure to participate in the work of the subcommittee.

All actions by the Chair to appoint, reappoint, or remove a member of a public to or
from a subcommittee shall occur at a commission meeting.
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K. MUTUAL AID AGREEMENTS

The commission shall constitute a mutual aid subcommittee no later than the first meeting
in February of each year to review the pacts between the BPD and other law enforcement
entities.

L. SUBCOMMITTEE NOTES

Each PRC subcommittee must produce written notes of what occurred at each
subcommittee meeting. These notes must be forwarded to the PRC Officer, who will post
the notes to the PRC’s website

M. ANNUAL REPORT

The commission secretary shall endeavor to present the annual report for the
commission’s approval no later than June 1 of each year. The Foreword shall be written
by the commissioner who served as Chair in the year of the report.

N. FAMILIARITY WITH BERKELEY POLICE DEPARTMENT

Within the first 6 months of their appointment, newly-appointed commissioners shall
endeavor to:

1) complete a ride-along with a sworn police officer, and

2) meet with Chief of Police and his/her command staff.

O. KNOWLEDGE OF APPLICABLE LAWS AND RULES

Commissioners should be generally knowledgeable of the Police Review Commission’s
enabling Ordinance (Ordinance No. 4644-N.S.; B.M.C. Chapter 3.32), the Regulations for
Handling Complaints Against Members of the Police Department, and these Standing
Rules. They should also bring copies of these documents to all commission meetings.

50f5



()



BERKELEY POLICE DEPARTMENT

DATE ISSUED: November 2, 2009 GENERAL ORDER R-23

1-

8-

‘SUBJECT: RELEASE OF PUBLIC RECORDS AND INFORMATION

PURPOSE

The purpose of this Order is to establish the policy for release of public records to
the public.

POLICY

It shall be the policy of the Berkeley Police Department to release copies of
public records, unless release would endanger a private person or law
enforcement personnel, harm a law enforcement investigation, constitute an
unwarranted invasion of privacy, or is prohibited by law.

DEFINITIONS

Public Record: any writing or archival record containing information relating to
the conduct of the public’s business prepared, owned, used, or retained by any
state or local agency regardless of physical form or characteristics.

Member of the Public: any person, except a member, agent, officer, or employee
of a federal, state, or local agency acting within the scope of his or her
membership, agency, office, or employment.

(@  Notwithstanding the definition of “member of the public,” an elected
member or officer of any state or local agency is entitled to access public
records of that agency on the same basis as any other person.

Person: any natural person, corporation, partnership, limited liability company,
firm, or association.

Custodian of Records: The Support Services Division Captain, or his/her
designee, shall serve as Custodian of Records for written incident and
investigative reports. For all other records maintained by this department, the
Administrative Division Captain, or his/her designee, shall serve as Custodian of
Records. : :

PROCEDURES

The Custodian of Records shall be the person responsible for release of public
records. No record shall be released to the public without his/her approval.

(a) Release of information by the Public Information Officer, in accordance
with General Order P-29, shall adhere to the standards set forth in this
Order.

A request for a public record shall be received in any form, including an oral
request. ‘

*Highlighted text is new. 1



BERKELEY POLICE DEPARTMENT
DATE ISSUED: November 2, 2009 ’ GENERAL ORDER R-23

(@)  Any question or concern regarding the nature or propriety of a public
record request shall be forward to the Custodian of Records for review
and determination.

9-  The Support Services Division Service Bureau will be primarily responsible for.
receiving public record requests and disseminating records authorized for
release. ’

10- The following reports, documents or information shall not be released unless
specifically authorized by law or Court Order:

(@) The name or address of a juvenile arrested, detained, or who is a suspect
in a police investigation, or any information which might lead to his/her
identification;

(b)  Vehicle collision reports involving death or personal injury, except to
“persons with a proper interest therein” (Vehicle Code §20012);

(c) Incidents or investigations involving child neglect or abuse, either physical
or emotional (Penal Code §§11167 and 11167.5);

(d) Incidents or investigations regarding violent or abusive conduct reported
by a health care provider (PC §11163.2(b));

() The name and address of a victim of a sex crime, domestic violence, child
abuse, stalking, or a hate crime, if confidentiality is requested by the
victim, or if a minor, his/her parent or guardian (Government Code

§6254()(2));

() Reports of suspected abuse of an elder or dependent adult (Welfare and
Institutions Code §15633);

(9) Reports or information received from other agencies; and,

(h)  Any other report or other information not listed above, the release of which
is prohibited by Federal or State law.

11 - The Department has discretion to withhold release of a police report document
or information contained therein, when its release would:

(a) Endanger the safety of a witness or other person involved in an
investigation;

(b) Endanger the safety of law enforcement personnel;
(c) Impede the successful completion of an investigation;

(d) Reveal confidential investigative techniques or procedures;

*Highlighted text is new. 2
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DATE ISSUED: November 2, 2009

12 -

(e)

()
(9)

(h)

(i)

BERKELEY POLICE DEPARTMENT
GENERAL ORDER R-23

Reveal the identity of confidential informants or sources of information,
including names, statements, and locations;

Reveal information constituting an unwarranted invasion of privacy;

Reveal the name and address of any person detained pursuant to WIC
§5150, where disclosure would constitute-an unwarranted invasion of
privacy;

Reveal information maintained in confidential or law enforcement sensitive
databases or information management systems (e.g., NCIC, CLETS, DMV
files, etc.); or, ‘ '

Reveal a person’s criminal history information.

The following public information shall be released subsequent to administrative
review of the Custodian of Records, unless release would endanger the safety of
a person involved in an investigation, or endanger the successful completion of
the investigation or a related investigation:

(a)

(b)

Arrest information for arrests made within six (6) months of the date of the
public information request (GC §6254(f)(1)):

(1)

()

(3)

(4)

The arrestee’s name, occupation, date of birth, and physical
description, including gender, height, weight, and color of eyes and
hair; '

The date, time and location of arrest, and the date and time of
booking;

The factual circumstances surrounding the arrest, the amount of
bail set, the location where the individual is currently being held, or
the time and manner of release; and,

All charges the individual is being held upon, including any
outstanding warrants from other jurisdictions, and parole or
probation holds.

Complaints and requests for assistance made within six (6) months of the
date of the public information request (GC §6254(f)(2)):

(1)

The time, substance, and location of all complaints or requests for
assistance received by this department, and time and nature of
response thereto, including, to the extent the information is
recorded, the time, date and location of occurrence, and the time
and date of the report.

*Highlighted text is new. - 3



BERKELEY POLICE DEPARTMENT

DATE ISSUED: November 2, 2009 GENERAL ORDER R-23
(2)  The victim’'s name, age and address, unless his/her name and ( A
address are not be disclosed pursuant to paragraph 10(e) of this
Order.

(3)  Factual circumstances surrounding the crime or incident, and a
general description of any injuries, property or weapons involved.

(c) Information required to‘ be released to misdemeanor or felony crime
victims, their agents, and insurers (GC §6254(f)):

4)) Names and addresses of persons involved in the incident;

(2) Names and addresses of witnesses (other than confidential
informants) to the incident;

(3) The description’ of any property involved;

(4) The date, time and location of the incident;

(5)  Statements of parties involved in the incident;

(6) Statements of witnesses (other than confidential informants); ana,
(7) Al diagrams. () '

(d) Release of a complete copy, without redaction, of an identity theft (PC
§530.5) police report to the victim of said offense (PC §530.6(a)).

13 - Appeals relating to a denied request for the release of public records shall be
forwarded to the Custodian of Records for review and disposition.

14 - Supervisory and command personnel may release verbatim excerpts from the
General Orders, Training and Information Bulletins, or written policy directives of
their particular command, and may quote statutory law which effects this
Department and its conduct of public business.

15 - Subsequent to the approval of the Chief of Police, the Public Information Officer,
his/her designee, and command personnel may respond to criticism of their
particular command, of the activities of members of their command, or of the
department, except when the criticism has resulted in an Internal Affairs

- investigation of alleged misconduct.

16 - Guideline Matrix. A guideline matrix for public record release is attached to this
Order, and is provided to facilitate clarity and efficiency regarding the evaluation
and satisfaction of public record requests.

*Highlighted text is new. 4



BERKELEY POLICE DEPARTMENT
DATE ISSUED: November 2, 2009 GENERAL ORDER R-23

(" References: Evidence Code §§1040 — 1042
Government Code §§6251 — 6265 and 13960
Penal Code §§530.5, 530.6(a), 841.5, 964, 11075, 11076, 11105,
11163.2(b), 11167, 11167.5 and 13300 et seq.
Welfare and Institutions Code §§5328 and 15633
Vehicle Code §§16005 and 20012
TNG v. Superior Court (4 C.3d 767 (1971))
City of Berkeley Administrative Regulations
General Order P-29
Support Services Division Manual

*Highlighted text is new. 5



()

W



L *mau si xa} papybiybiy ‘siepeay Buipnjox3

"spjoy uoneqoid

Jo ajoied pue suolioipsun|

Jayo wioJ} sjuelrem Buipuelsino
Aue Buipn[oul ‘uo pjay Bulaq

Sl [enpiaipul 8y} sebieyd jje pue
‘pioy Buiag Apualing st [enpiaipul
8y} a18yM uo1e20| 8y} 1o ases|al
10 Jauuew pue awi ay] 19s [ieq Jo
junowe ay} ‘}saue ayy Buipunouns

[(1)3)rG5zo8 opon WwswiLLBACD)] S2oUBISWINDIIC [BNIOB) aU}

‘uoiebiisenul | ‘Isalie sy jo Uoneao| ay ‘Bunjooq

pajejal e Jo uonebnsaaur | 10 ajep pue swi) sy ‘1sslie

ay} Jo uopejdwos [nissaoons auy) Jo a1ep pue awn ay; ‘W blem

Jobuepua (g) ‘Jo ‘f1ejes s,.uosiad pue ybiay ‘xas ‘liey pue safe

e J1abuepus (1) :pjnom ases|al 10 10j02 ‘yliq Jo a3ep Buipnioul

ay} ssajun ‘me| Aq palinbai uonduosap |eaisAyd ‘uonednooo

_ A S| UOBLUIOJU] SIL} JO aSBs|al ‘SOA ‘BWEU Sa9)salle Jjnpy
uofodaiq I9yning - uoseay] ases|dy ON - asesoy 109lqns A

NOLLVINMOZNI 33.LS33V ANV STINVN

‘Roljod siy} Ag paulanob jou si pue olgnd sy} 0} ases|al . Jou Si ‘eo1yo s Jobeuepy
A0 8y} Jo ‘uonenodsuel] Jo SO Y] ‘eo1o s hauiony AN au; se yons ‘uswipedsp A0 e o} Lodas a9)jod & Jo ases|al v

‘me] Aq payqiyoud si () ‘1o Aafjod siys Ul

pauljep se AoeAld Jo UOISBAUI pajueEMUN UB 9INJIISU0D (¢) ‘uoiebiisaAu; pajejsl e 10 uonebisaAul sy} JO Uoiejdod jnissesons ay}
Jabuepus (g) ‘uosiad e ssbuepus (1) :pjnom Lodal sy} up uoewLoul 8y} Jo ‘Lodas sy} jo Led e Jo ‘uodal sy Jo ases|al ay} sssjun
‘Odd @y} Jo aignd ayj jo Jequswi Aue o} podal aoljod e Jo Adoo e ases|al 0} Juswpedsq 991104 2y} 4o Aoijod [eisusb sy} aq jleus i

(OYd) UoISSIWWIo) MBIASY 891[0d SU} PUE Jijgnd Y] 0] SH0day 90l[0d JO OSES|oy DUIpJEDay JUSWIsiels Adlj0d [eiouas)

NIF¥3HL NOILVINJO4NI ANV S190434 40 3ASVI13d HO4 SANIT3AIND
_ 772 ‘9L ¥AGWIAON ‘danssi - - (LNIWHOVLLY) €2-¥ ¥IQYHO VYD

e o )

s

A



)

"M3U S| 3X3} vwEm_Em.E ‘s1apeay 10} Jassx]

"UN0Y) SjiusAN( Ul
aAjoe Jabuoj ou si 8sed Jo snjejs
WILJUOD ‘WIDIA O} 8sesjal 0} JoLid

{10 dng ‘AoN1]

‘209 pue |09 §§ spoD suonninsu|
3 SJBjISM (S661/L/7 palep

J8pIO HNoD AJUNOY Bpswely

AgQ (pajou asuBISWNDID pajiwl

uj 1deoxa) pauqiyold asesjey

v "Wnoo
[IAID Ui sebewep Bunjsas S| WIdIA
au 4 Ajuo Ing ‘WNoY sjusANg

ul |leuy si a9)saleoadsns
ajiuaAn( ay} 1suiebe sseo
Ul sy} Jaye ‘eAljejuasaidal
JBU/SIY JO ‘WidIA 9y} 0] pases|al
aq ABW UORBULIOjUI SSIpPE pue
aweu sajiuaan| ay} jey; ydeoxe
1I9pIQ HNOY B INOYIM pasesjal

Swieu joadsns ajiusAnp
pue
SWEU 99)SaLe alusAn®

Ddd 84} 0} pasesjal

ag UBd UoiBULIOUI SIY} UL ‘DMd
ayl yum jureidwo e pajy sey
uosiad ayj pue ‘Aued Bunsanbal
9y} st pejoaye uosiad Ajuo ayy o
‘fiobs3en paiy) siyy 03 10adsal YIAA

‘uonewIoIl Yyjesy
[EJuaW o ‘apioins ‘uoneuLIojuUl
SSLLID Xas se yans anjeu
anisuss AIaA B jo uoeuLIolul
jeuosiad Alybiy jo asesjal

BU} Ul JJNS31 JOU [|IM SSES|a) 2}
(¢) ‘pue ‘uonebisaAul pajejal e
Jo uonebisaaul sy} jo uons|dwiod
njSs390ns ay} Jobuepua Jou [Im
asesjal oy} (g) ‘Ajeses s,uosiad

e jabuepus jou jjim asesjal

ay (1) :Aidde suonipuoo Buimojjol
au} 4o TV H ‘1oadsns ynpe

ue jo sweu ay} 196 |jeus D¥d au)
‘uonebiisanul Dy d B 0} JueAs|al
usym ‘ajebysenu; o] QY d Jo4

"AoeAud jo UOISBAUI pajuBLIEMUN

8( J0uuED Jodal anua 8y} ‘ON

‘joadsns

ay} Buneoo] se yons ‘Loys
Asies olgnd outoads uj jsisse
0} pazuoyjne osje si 8sea|oy

- "ss9901d DHd

ay3 ybnouyy oijgnd ayy 0} pasesial
Apeaije sem aweu sjoadsns
Jnpe auy} Ji ‘oignd jesausb ayy

0} sef Inq ‘olqnd |elausb o} oN

(peisaLie 10U Joadsns
usym “"6'a) SWeU joadsns }npy

uondaliq Jayung

uoseay asea|ay oN

aseajoy

3oelgng

(Ponupguod) NOLLYIWHOANI 33LSTHAV ANV STNVN

NIT¥3HL NOILVINYOANI NV S1Ld0d3d JdO .

600Z ‘9L ¥ISWIAON :a3aNssl

JASVIATIY Jd0O4 SANIT3AIND

(LNIWHOVLLY) €2-¥ ¥3QYO0 TVHINID




‘Mmau si 3xa3 pajybiybiy ‘siopesay 10} amouxm

‘Buipuad

S| 9SEJ [BUILLILD B JI SWEBU S,LUIOIA
e JO 9SE8|al 58U} U0 SUOROLESal
ulepa0 yuos s1ss 968§ Od

['(@))rsees 09l

feauapyuoo jday

aq sweu Jay 1o sty ey} ‘pajsanbal
sey ueiplenb Jo Jualed Joy Jo siy
‘WwioIA ajiuaAni e JI ‘1o pajsenbal
‘Sey pue payse usaq sey (swuo
ajey o Bupels ‘9ous|oIA JlISSWIOP
‘sawilo xes “69) (2)B)rszos

09 Ul PaIS| SSLILD B3 JO BU0

Jo wioIn sy} (g) Jo ‘uonebnsaaul
peie|si e Jo uonebisaaul

ay} Jo uopa|dwon [nysseoons

ay} Jebuepus (g) Aejes

s.uosiad e sabuepus (}) :pinom
awleu S,WIOIA Ynpe ay} Jo ases|al
8y} ssojun ‘me| Aq palinbai

S SWEU S WIOIA B JO 3SES|l ‘SOA

:usy} ‘pejy aq o} Ay
Jo Buipuad s| 9se5 [eUILULID OU §|

[¥96§ apo9 [euad]

‘pasesjal 84 10U PjNOYS WIDIA

Uy} Jo awieu ay}-‘pajy aq o} A
SI 9SeD |eulwlD & Jo Buipuad ases
[BUIWILIO SAIJOR UB S| 8J8Y} JI ‘ON

BUWEU WIIOIA ajiusAn( pue Jnpy

uognoallqg Jayung

UOSE3Y 3SEIdY ON

asesjoy

Joalqng”

(PanuURUO3) NOLLYINNOANI 33LSFHUV ANV STWVYN

L ‘9L ¥I9NIAON :a3aNssl

(

'NIFY¥THI NOILVINYOANI ANV SLH0dTY JO ISVI 134 J04 SANMIAIND

—
e’

\

(LNIWHOVLLY) €2-¥ ¥3QNO |_<~_.u.ﬂ)wu

-




TN,

)

"mau s 3xa) pajybiybiy ‘siopeay 1oy J0suX3 .

"Odd 8y} 0] ainso|osIp

ay) 0] JUSSUOD Jsnwl uelpienb

Jo ualed ayj ‘sliuaan e st ssauym
3y} Ji ‘uonippe u| "uonebisaAul
pajejal e Jo uonedisaaul

8y} Jo uons|dwoo jnyssa0ons

ay3 JebBuepus Jou pjnom

auwieu sy} jo asesial ay} () ‘pue
‘f1ejes s.uoslad e 1ebuepus jou
pinom sweu ay) jo asesjal au (2)
‘paliy 8q 0} A|91] SI 9SED [BUILLLID

e Jo Buipuad ases [euuuo

SA)JOE ou s1 asey) (L) ) pasojosip
aq Ajuo ueos sweu oy} ‘ssaulm

e JO aWeu au} s)sanbal OYd aui i

Buipuad st ases

[BUILLLIO B Ji SLIBU SOSSaUYM B JO

" 9seajal 8y} U0 SUORoUIsal ulelao
UHo} s)os 968 Od ‘sessaulm
[eijusjod pue ssaujm JO UOOS]0Id

‘2Inso|osIp

8y} 0} suasuod uelpsend Jo
justed sul )t ‘OYd Sy} 0} pasOjosIp
aq Ajuo |jim ssaupm ajusan|

B Jo aWeu syl 'ssao0id DMd 2y
ybnouiys pasojosip usaq Apealje

sey J1 ssejun ‘oijqnd [eiouab |
BU} 0] PasOJOSIP & J0U [[IM SSBULIM .

ajluaan( e jo aweu ay] 20N

‘uoBLLIOI Yyliesy

[BluSwW JO ‘BpIoins ‘uonewiou)
SO X8s Sk |yons ainjeu
anfisuas AIaA e Jo uojellol
leuosiad Alybiy jo aseajal

ay} uj ynsal (g) ‘10 ‘uonebnsanuj
pajejas e 10 uonebisaaul

ayj jo uona|dwod jnjssaoons ayy
1obuepus (g) ‘Ajojes s.uosiad e
JoBuepusa (1) :pjnom alweu Ssaulm
Hnpe ayj Jo ases|al Ssojun ‘SeA

‘aWeU Ssoulm

_ }Inpe ue Joj ‘usy} ‘pajy aq o} Ay
Jo Buipuad s| @SBO [BUILLILD OU §|

(#7968 Od] "pesesjai aq

jou pjnoys (Aued Jayjo Jo) ssaupm |

8y} jo sweu ay} ‘pa|y g o3 Al
s 8sE0 |eujwLD e 1o Buipusd esed
[BUILLILID SAIOR UE S| 8J9Y) )l ‘ON

‘SSaUNM 10 ‘Joadsns

‘g9)salie UB Jou S| oym uosiad

e s| Aped iayjo, ue ‘swed  Aued
Jayjo, Jo ssaujim ajiusan{ 10 Jnpy

uoijoallqg JPyung

uoseay asea|ay ON

ases|oy

j09lqng

(panuyuod) NOLLVINYOANI

J31SFMAV ANV STNVN

NIZY¥3HL NOILVINYOANI ANV SI¥0d3Id 40 ISV 199 J0d SANMIAinNo

6002 ‘91 ¥ITINIAON :@3aNSsI

(LNIWNHOVLLY) £2- ¥IAYO TVHIANID




"MaU s1 Jx33 pajybijybiy ‘siapeay 10} Ewuxm_

[uoo] ‘uonebinsanui

pajejal e 1o uonebisaaul

8y} Jo uone|dwos [nisseoons

sy} JobBuepus Jou M ases|al 8y}
(p) ‘Aees s.uosiad e Jebuepus
jou ||im asesial ay} (g) Lagqunu
auoydsys} Bupjiom ou sey uosiad
ay} (2) ‘Aatjod siu Jepun adg
WioJ} sweu ay} paulelqo JYd

ay3 (1) :Aidde suoipuos Bumojjos
au} Jo TV 41 Ajuo ng ‘Aped

J2U30 Jo ‘ssaupm ‘wnoia Aue 1o
‘1oadsns }npe 1o ‘ag)salle }npe
ue jo ssaippe au} 180 |leys DYd
‘uonebisanul D¥d B 0] jueAajal
uaym ‘ajebiisal 0} Dyd 404

Koeaud jo uoiseAul pajueliemun

's$8204d D¥d

au} ybnouyy aiignd sy} o} pasesjal
Apealje sem ssalppe s,uosiad

ay) J :o1qnd jesauab ay) o} seA

ing ‘olgnd |eisusb 0} ‘oN :pasesial
S 8By By} YOIYM U S3SED U]

‘mej ajqes)dde _.o\ucm Aoljod siyi
Jepun pases|al Jou Si sweu auj J| ‘ON

"SSoIppe
JAued sayjo, sjusanipnpy

SSOIPPE SSaulM S|IusAnlnpy
"SSBIPPE WHOIA SIUBANIANPY
SSaIppe 108dsns J}INpy
“SSalppe asjsalle }npy

uondallqg Jaypng

uoseay osea|ay ON

oses|oy

jJoalqng

NOILLVINYONI sS3¥aav

“Aoenud Jo uoiseAul pajueliemun

‘ON

Koijod stys sepun
pases|al 1 ON S| Slleu asoym

‘uelptenb Jo juaied sajiuaAnf

3y} JO JUBSUOD By} INOYIM

D¥d 8y} o} pasesjal aq jou

jm Joquunu auoyd sy ‘ejiueanf

E S| pasesjal St swleu asoym
uosiad sy} JI ‘19ABMOH "D¥d @yl
0] poses|al s| aweu asoym uosiad
jinpe Aue jo Jaquinu-auoyd ay} 106
[lBYS O¥d ‘a1ebiseaul 0] D¥Md 104

‘Aoeaud 10 UOISBAUL pajuBLIEMUN

‘ss@204d

O¥d 8y ybnouyy alignd sy}

0] pasesjal Apealje sem Jequunu
auoyd sy Jt ‘ognd [essusb ayy
0} saf 1nq ‘olgnd |ejeuab o] ‘ON

uossad Aue jo JTequinu suoyd

Aoijod
SIY} Jopun pases|al S} aweu

‘asoym uoslad Jo Toquinu auold

uonoalq Jeyng

uoseay asea|ay ON

asea|ay

Joalqng

SHA9INNN INOHd

NI¥IHL NOLLVINYOLNI ANV SLJOd3d 40 mw<m|_mm_ m_Ou_ SINIT3AIND

ez ‘9l YIGWIAON :aaNSSI

{

L

(INIFWHOVLLY) €2-4 ¥3AHO ._<muf u

4

-




‘MaU sI 3xa} pajybyybiy ‘siapeay o,

"HNOY) SjIUSANP Ui 8ARoE Jebuo).

OU S| 8SED JO SNIE}S WU

* [unoD Jowadng ‘A ON1]
"209 ‘L0988 DIM

‘G661L/L/7 palep

JaplO Uno) Aunoo epawey
Aq (pajou aoueswINoIIO payiwil

"HNOD [IAID U1 sebewep

Bupiees st wiioIA auy § Ajuo Ing ‘WUnon
SJIUSANf Uy |euy si asjsaliefjoadsns

a|luaanf ay} jsuiebe ases

[BUILILIO BU) JeYe aAleluasaldal oy
10 S|y 10 WIoIA 8U} 0] pases|al oq Aew
UOIJELLLIOJU] SSIPPEe puB SWeU jey
1deoxs ‘JopiQ HNOD B JNoYYM pasesjal

99 Jouueo podai aius sy ON

"SSaIppE Joadsns a|iu

SSaIppE asjsalie aju

aAnp
pue
aanp

WDIA 0} aSEeaal 0} oL

"mojeq
988 'OMd 8y} 0} a|qesesyal
Jou aJe sassalppe joadsns
ajluaAn{ pue 9as)jsaLIe SIusAnp

‘ueipJenb Jo juased s sjiuaan(
9y} JO JUSSUOD JnoylMm DHd
8y} o} pases|al aq jou |leys

SS3IPPE 3y} ‘SUOHIPUOD BAO]E
ay} o} uonippe ui ‘Aued Jayjo

BjiusAn( Jo ‘ssauym ajiusanf

‘wilolA sjiuaAn( e Jo ased ay) uj

‘uojjewlIolul yyeay |ejusu
10 ‘SpoINs ‘UoKBWLIOUI SBWILD
X3S SE Yons ainjeu sAljIsuas
AanA e Jo uonewojul feuosiad
Aybiy jo esesjal ayj w1 ynsal
j0U [jIIm aseajal sy} (g) ‘pue

ut 3daoxa) pajiqiyoid asesjey

uondallg Jayang

UOSE3Y asea|dy ON

aseo|ay

jo9lgng

(penunuod) NOLLYINYOZNI SSTHAAV

NISSIHI NOILVINJOINI GNV S1H0daY J0 35V 139 404 SINIIAINS
(LNIWHOVLLY) £2-4 H¥3A¥O TvHaNIO

6002 ‘91 ¥IFINIAON :a3NsSsI




. ‘Mau si 3x93 pajybiybiy ‘siapeay Joj 3daoxg

"O¥d 9y} 0] way) anb

usy} pue ‘gdg woy Aoanp
‘Aue §l ‘adg Aq piay spJooal
{EDIPOW UMO JBY IO SIY UIBlqo
ued uosiad e ‘Apaeuss)y

odd

B} 0} SpJooaL [BoIpall 3]

10 asesal 8y} Jo} uonezioyine
ue paubis sey pajsenbal

Buleq aie spiooal jesipaw
asoym uosiad 8y} 4l DMd By1 0}
uanIb aq ueo spiooal |eoips

‘Wesy |ejusw

10 ‘apIoins ‘salllID Xas Buiajoau)
UOIBULLIOUI SB YONS UoHBLIo
anyisuss Ajybiy si i 41 Aoeaud

JO UOISBAU pajuBlIEMUN UB SB
psiaisp 8q pinoys Ji ng ‘pJodal
juswiesl) [esipalt e jou si Jodal
ao1j0d e ul pajou Jajeas jeoipaLu
B AQ papiacid uoneuou|

"‘Hodal
ao1jod e si It {plooal Juswiesl)

[eolpawi e Jou si [[B2 05168 DIM
€ aJ Jodal s Ja0io Uy 810N

‘[ejuapluod

ate (06168 OIM e a1 uodat
s, uosiad yels yyesH [ejusiy

fepariag au} se yons) spiodas’

05158 O1M 18y} sepinoid

82€5§ DIM ‘[enuapyuos jday |

a( 0} ale SpIooal [BIPS JBU]}
sapiaold “bas 1o ‘968 apon IND

"Aped m:umm:cu_ ayy

0} SPJ0oa! [EDIPWI-BY} JO SSEDRI U} 10}
uopezuoyne ue paubis sey pajsenbal
Buleq a.e spiodal |eaipawl asoum
uosiad ay} Jo ‘splooal [eolpatl UMO Jay
Jo'siy Bunsanbai st uosiad e ssajun ‘oN

.m,Eoom_ Juswieal) [esIpsiy

‘Aoeaud
10 UOISBAUl pajueliemun ‘ON ‘slaquinu a)e|d asuaoi| S[oIYsA
"yayy Aiuap! [epusjod pue "# JUNO2DY
Aoeaud Jo uoiseaul pasjueliemun ‘ON jueg ‘# AN2eg |B10os 1o
(enoge sag
‘pasesjal aq.0} me| Aq paiinbal
‘abe S| @3)salle 10 yuiq jo a1eq)

$]09dsNs 10 ‘SSaUIM ‘WIIOIA Yoy} Auspt [epusiod pue

asesjal ‘aAjeus)e ue sy | Aoeaud Jo uoiseAul pajueLiemuf ‘ON ‘99)sa.ie-UoU Jo YyuIg Jo 81eq

uonoallqg Jayjng

UOSeay asea|ay ON

mmmm_mm_

Joalqng

NOILVINHOZNI |_<zOmm_mn_ d3HLO0

NIZ¥3IHL ZO_._.<_>_m_Ou_Z_ aNv w._.m_On_mm 40 JASVIT3Y ¥04 SANIM3AIND
FROZ ‘9L m_m_ms_m>OZ n_m_wa_

TN

/
e

~—

C.ZWS_IO<._.._.<V €2-d ¥IAAYO V= o

L !




o

"OYd 9y} 0} pases|al aq Ued UojewIo
SIUl Usy} ‘O d 8y} Yim jurejdwod

e pajy sey uossad ay} pue ‘Aued
Bunsanbai ay; si pajoaye uosiad Ajuo
ay § *AioBejed piyy iy 0} 10adsal YA

"uolewLIoju; Yieay
[EJUSW JO ‘SPIOINS ‘UORBULIOI SOWLID
X8s SE Uans alnjeu aAiisuss AJeA e Jo

uonewojul leuosiad AlUbiy jo asesjal ay)

ul ynsai (g) ‘1o ‘uonebisaaul paiejal e 1o
uonebnsaau; sy} Jo uonejdwos [nysseoons
ay} Jobuepue (g) A1ojes s,uosiad e
Jabuepus () :pjnom aseajal ssajun ‘s A

Isi| 8doUSpiAg

‘swelbeig

‘BARLBU m>=mm:mm>:_.
‘sjoadsns pue ‘sessaupm

‘SWIOIA LU0} SJUSWIBIE]S
uspum pue (peselydeled) (10

uoydalig Jeypng

‘UOSEdY 9Seajay ON

asea|oy

Joalqng

3dV.1 NOLLYJINNWINOD ANV ‘SOLOHd ‘SINVYOVIA ‘SINIWNILVLS ‘TAILVHYVN LH0d3d 39110d IHL

$BI4O mE
10 9910 Woyy eacidde uelqo

‘uoistoap Aoljod

"asodind Ajajes
oliqnd B 10} SpeLU St 9sea|as ssejun ‘oN

‘Aouabe
Jayjour Ag uayes sojoud Ndd

'SOSED [BUILLILD
ffe ul aseajal Jo) jeaosdde
neaing aAo9}aq uLlqo

‘uopnebisaul pajejas e 1o

uonefsaaul ayj jo uoiadlod jnissaoons
ay} Jabuepua (g) ‘1o Aejes s,uosiad e
Jobuepus (}) :pjnom sseajal ssajun ‘soA

(‘sjoys
Bnw) adg Aq uaxe; sojoyd N4d

uonodallqg layund

uoseay 9sea|ay ON

aseajoy

Joalgng

S1OHS 9NN

‘NIFYIHL NOILVINHOLNI ANV SLIOd3N 40 ISVITIY ¥O4 SANITIAIND

6002 ‘9L ¥IAWIAON :a3Nssi

(LNIFWHOVLLY) £2-4 ¥3QHO TVHIANID




6 "‘mMmau s| 1x3) pajybyybiy ‘siopeay 1o} 3daoxg

‘0Yd aul uim

julejdwos e pajy sey uosled
ay) pue ‘Aued Buisanbai ay; s|
pajoaye uosiad Ajuo ay} sssjun
‘OYd 8y} 0} aseajal a10jeq
‘pajelep 2q jleus suswbes
yons ‘pajjny Jo paynesse
AjpusiolA si ays se Buiweasos
LWIOIA B SB Uyons ainjeu
SAlISUSS AloA B JO UoRBLLIoLUI
jeuosiad Alybiy suiejuoo ade)
8y} ji ‘osly "paje|ep o jsnw
uonewJojul Jeuy usy (F968

Od "'6'8) me| Aq Jo Aotjod siuy
48pun O¥d au} 01 e|qesesjal Jou
S| UOBLWLIONI WIJOIA JO SSBU}IM
Jl ‘1onemoH -sadej ay3 106 |jeys
O¥d ‘siebyseaul 0} O¥d 104

"JE]S Uo usping
anpun pue Aceald s .uszipio
10 UoISEAUI pajuBlIEMUN

_'PauE]s 18y Jusploul

3y} JaUe Inoy auo uey} aloll BurLnooo
sjuapou Ayibua) ul suoneouNWIWoD
oipei adijod Buinunuoo o} se ‘oN

‘AoeAlid s,.usziyo & Jo uoiseAul
pajueilemun ue uj s}nsal ases|al

Jo ‘(eseo [euiwiuo Buipuad) 96§ Dd
Japun pajgiyold S 95ea|al $SajUN ‘SO

A sode)
olpne Jejusd SUOHEDIUNWWOD

‘DY d 98U} 0] pases|al aq Ued UORBeWIofU!

SiU} usU} ‘O¥d Ui uiim Juie|duwiod

E pajiy sey uosiad sy pue ‘Aued
Bunsenbai ay} s pajoaye uosiad Ajuo
au} § ‘AsobBajeo pay} siyy 0} Joedsal YI

*98d102 B J0 Apoq s,uos.iad Jo uonIpuos |

8y} se yons ainjeu sasuss oA g Jo
uonewoyul [euositad Ajybiy Jo asesiol ay)
}insai (g) ‘Jo ‘uonebnsaaul pajejal e Jo
uonebisaaul sy} Jo uonajdwos jnjsssoons
ay} Jebuepus (g) ‘Aiales s.oslad B

‘sydelbojoyd asuspiag

uonoalig Joyung

UoSseay| ases|ay ON

Jobuepua (}) :p|nom asesjal ssajun ‘SaA
_ asesjoy

yoalgng

(3u09) 3dv.L NOILVOIINNIWINOD ANV ‘SOLOHd ‘SWVOVIA ‘SININILVLS TAILLVENVN L8043y 321170d IHL

- NIS¥3HL NOILVINIOANI GNV SL90d3y 40 35vI 138 ¥0d SANMEaIND

P02 ‘9L ¥IAGINIAON :aaNSSI —~ (LNSWHOVLLV) £€2-¥ ¥3QHO 1

| D

-



~gb ‘M3l si axﬁ vw#_m__sm_: siapeay Jo.

oy

- [g0ee1L§ Od] "uosied psjuem

e O uoisusyaidde sy} uj Bunsisse

Jo asodind ayj Joy Ajjesauab oygnd

8y} 0} pajeulsssIp aq os[e ued }| 198ys
deyj e jou si yj@sy ui yoiym ‘podas aoijod
aibuss e jo Hed Juens|al e se pasojosip
aq ued )1 ‘19ays dey B uiylm pauieuoo
aq Aew uogeuLIoul SiY) YBnouyy 'seA

‘unbe

UM uoja) se yons ‘abieyo jsaue
ay} 0} JueAajal Jo ‘uonebnseaul
3y} 0} JUBADJal S]Salle

JejIWIS 10 awiuo Joud Jo 1oB4
-Alojsiy [eulwiLo pajiwiy

‘welboid g uonoeg

Buibeuew Ayoyiny Buisnop
0} AJUO UOIIBULIOJUI UBHOIAUOD
Auojs} snouas aseajal 0} AR)O

‘00€ect

[(11)(@)oeeet§ Od] 10ofans

8y} Ag paisanbai )i ‘uoiieuLIol] Jey)

10 103lgns ay) 0} paseajas ag Jsnw Jno
uLd SINY BU) Ul PaUIEIUCD LIoRBLLIoLU
Ao1siy [euiulD [B00] ‘JeASMOH ON

|enpiAIpuUl Ug 10§ Jno-jund

~ SINY [enjoe 1o 193Ys dvY [eMoY

Alosiy eulwduD

pue GoLLL ‘'9/0L) ‘GL0L1S§§ Od

(()9°0€58 Od) Ajuo wioIA 0] ‘'sap

Aoeaud
. J0 UoiseAul pajuelemun "ON JaqWnN N4d
uondaliqg Jayun4 uoseay 9sedjdy ON ased|ay y99lqng
NOILVINYOZNI AMOLSIH TVNINRID
"SOSED

(g'0£50d) ¥aur @| ul podad
a91jod psjoepalun ‘gjejdwon

‘papnjoul

s1 uoiewioul Buifuep!

ou se papiwiad s| asesjal
‘JUBULIOUI [BIUSPLUOD. B}

0} Jajal 0} X, sesh Hodal ayj 4

Z¥0L-0v01L 88 O3

“ON

‘uopjewriojul BuiAuspl
10 BWEeU S UBLLIOUI [BRUSPIIUCD

Zy01-070188§ opoD aouspirg

‘ON

*§O110E}
MalAIBYUl ‘sofjoe) ‘Aooepysuyor,
‘SUOHEO0] SOUE||IBAINS
‘JaAQolapun ‘sieyoel )
:sanbiuyos) aaebiysanu|

uonoaliq Jayung

UOSEaYy 9Sea|9y ON

ases|oy -

193lqng

(fu09) 3dvL ZO_._.<0_ZD_>=>_OO ANV ‘SOLOHd ‘SNVYOVIQ ‘SLNINILVLS m>_._.<m_m_<z 1¥0d3y 301N10d IFHL

NIF¥3IHL NOLLVINYOINI ANV S1¥0d3¥ 40 ISVI 13y JO4 SANIdINo : ’

6002 ‘91 ¥IFINAAON :QaNSSI

(LNIWHOVLLY) €2-8 ¥3ANO TVHINIO




L

"MaU st 1x3} pajubiubiy ‘si1epeay 1oy 3daaxg

"00€EL
pue golLil ‘9/0LL 'GZ0LLES Od

‘ON

"asodind Aysjes aljgnd

® 10} pasoosip Buiaq jou si 3 pue
‘absey2 jsalle Jo uoleblsasaul
8y} O} paje[al Jou si Ji pue

.ploy, ou s| aisy} usym sniels
jelauab ‘sjoied 1o uoneqoid

~ ‘uonebiseaul pajejal e Jo
uonebiiseaul ay jo uona|dwiod. jnissesons
ay} 1obuepus (g) ‘10 (Ajaies s uosiad

e Jjabuepua (|) :pinom uonebisaaul 10
abseyo 1selie ay} JO oses|al Ssajun ‘sa

) ..m@m:o 1S01ie 10
uonebissaaul ay) o) pajejal sty
uaym snjess ojoied 1o uoneqold

[(L)drsze§ 0] uonebysaaul pejejsl

e Jo uoneBbnsaaul ayj jo uonsidwiod
jnyssaoons sy} Jabuepus (g) ‘1o

‘Rajes s,uosiad e sebuepus (}) ;pjnom
99)saule ay} uo pjoy sjoied 1o uoneqod
8y} Jo asea|al ay; ssajun ‘me| Ag pasinbal
S| UORBWIOUI SIU JO 9SBajay "SOA

) _ "ga)salle
ue uo pjoy ajoled Jo uoneqoid

"ATNO 3SN 1VIDI440 4o} pue
[euapyuoo si (AINQ sepnoul
UyoIym) uoneuLIoul S1310
12y} sepinoid  seinpaooid

*® SeoyoRld ‘saloljod, S1T1D

‘ON

'S.LFTO 40 N0 USHE} UOHBULIOJ|

uoseady ases|oy ON

asea|oy

uonoalIq J9YyMng

(panupuod) NOLLVINYOLNI AYOLSIH TVNINIMO

Jo9iqng

NIF¥3H1 NOILVINHOLNI ANV SIHOJY 4O A4SV 130 ¥0d SANT13dIND

/™92 91 ¥I9INIAON :a3Nssi

Pana

e

e’

(LNIWHOVLLY) £2-4 ¥IQHO V=9
LS

/r\




Py

{

~

ot

“Mau si 1xa) pajybiybiy ‘siopeay 10} JGuX]

- -soqued paysalaul
ulepas o) spodal uoist|od
Jo eses|al ay) sywy| 210028 oA

'2L00Z8

IA Ul pazuoyine suosiad 0} Jdsoxe ‘ON

‘aseajal sjqiyoid 69518 DIM "ON

"spiodal UoIsH||0D SIDIYBA

'syodal asnge iep|g

‘G /9LLL pue /911188 Od . "ON

‘syodal ashge pliyo

"HNOD) ajiusAnp Ui aARoe Jabuoj
OUu S 3SED JO snjels WIyuoo
WDIA 0] 8ses|al 0} Joud

"HNOo92 [IAD Ul sabewep Bupjess si

wnoIA 8yl jt Ajuo Ing ‘UNoD SjiusANp Ul [euly
s| as)sane/joadsns ajiusan sy 1surebe
2SED |BUIWLID BY) Joye aAlejussaidal

Jay Jo SIY J0 WA Sy} 0] pases|al

aq Aew uoneLIOUI SSaIPPE puB SwWeu

au] 1ey} 1deoxa ‘J19piQ WNOD B JNoYUM
pasesjal o jouued podal ajjus ay| ON

[#noY Jouadng "A ON1]

"209 pue 10988 OIM
‘G661/.L/y parep

JapiO HnooH AJunoD epswiely
Ag (psi0U 2oUBISIUNOND pajLY
ut 1daoxa) pauqiyold asesjay

‘spodai 10edsns
ajluaAan{ Jo jsalie ajusAnp

uonosaliq Isyun UOSEd}Y 9Sed[ay ON oses|ay Jo9lqng
SLHO04d3Y 32110d TVIOAdS .
'O¥d 3y} 03 pasesjal g UBD UOBULIOjU
Siy usyl ‘OYd au} yim jureidwiod
‘& pajy sey uosiad sy} pue ‘Aued
Bunsanbai ay} st pajoaye uosiad Ajuo
au} i ‘Aiobejed piiy} siyy 0} 30adsal YA
"asealal 0} _ ’ :
Joud splooay 0 ueipoisny) pue “uoleuwliojul ujlesy
HUN SpIoILIOH wol} jeacidde [ejusl 10 ‘Sploins ‘uonewIojul SSWD
uieiqgo ‘suodal apiwoy o4 X298 Sk Hons ainjeu aafjisuas fiane Jo
uonew.ojul jeuosiad Ajybiy jo asesjal sy
. "gjqissod jjus s ynsail (g) ‘o ‘uonebisaul pajejal e Jo
uolnoasoud jeulllys e y ‘asesjal uonebisaaul ay) jo uola|dLuod [NjSsa0ons
"0} Joud JiUn neaing aARoaleq sy} Jebuepus (z) ‘A1ajes s,uosied & ‘suoneBisaaul
pajosys woly jeacidde uielqo . : 19Buepus (1) :pjnom ases|al ssojun ‘soA peso|p pue ‘pepuadsng ‘uadQ
uonoaalqg Jaypny uoseay 9ase9|ay oN _ases|ay 193lgng

S1HOd3¥ 3AIDINOH ‘SNOILYOILSIANI d3SO1D AdNV N3dO

NIF¥IHL NOILVINIOSNI NV SL¥0d3Y 40 3sva 13y Jod SANM3AIND

6002 ‘91 YAFINIAON :a3aNssI (ININHOV.LLY) £2-4 ¥3IQHO TVHINTD




el "Mmau s1 3xa} payBiybiy ‘sispesy oy jdeoxg

*s19yjo 03 asesjar Buipsebal
sajnJ ajesijdde asimiayjo Ajpow

JOU S90p S9OUR)SWINDIID 31y} IsSaY) Japun’

‘anpejuasaidal Jiay) 10 ‘Aled paajoAaul
‘WII9IA dWLID B 0} UoljewLIOjU] JO BSEa|al i

(suodaa uoisijjoo
:a1 Ajuo sared panjoAus .o} ases|al)
21002 pue 5009188 OA o3 juensind (g)

‘pue i(awid

>:o_£ 10 JOuBSWAPSIW B JO WIIIIA

B 0] 9j(easeajal uoljewiojul urepa
Aued paajoaulun ue woly ployyim Aew)
(})¥529§ 09 yum asuepioade ui (z)

{(uonebiysanu;

10 uosiad e Jabuepud [Im 3 §1

1da9Xa ‘S3oURISWNIIID UIBMAD Ul SOSED
apuaAn( uj Ajuo WIIA 0} uoieWLIONI
uleuao asealal) G6/L/y payep

JapiQ UN0Y BjIudANe UNoY Jouadng
fjunog epauwiely E:s ao:m__a_Eoo ur (1)

"mco_umzu_m..wm:ﬁ Buimojjos ay3 ui jdooxa
‘sapued PaAJOAUl Se UOIJRWIOUI SWES
oy ou $s999k aAey |Im salued paajoAaulun

Juodal aojod e
uielqo Aued paajoAulun ug ues

uopndaliqg Jayung

uoseay asea|oy ON

asesjoy

joelgns

S1S3NO3Y TVIOTdS ANV "SWILIIA ‘STILAVd GIATOANINN Ad m...wm:dmm_

"uoisioap Aoijod

‘ON

‘seiousbe Joy)o wiolj spoday

°

e
—

uojoaliq oyung uoSeay ases|dy ON aseajay jo9lqnsg
(panunuo9) 14043 IDIN0d 1VIOAdS
NIZYIHL NOILVINYOANI ANV S1d0d3d u_o JASVY3I13Y Y04 SANIMIAIND
FROZ ‘9L YIFINTAON :daNSSI - (LNIWHOVLLY) €2-4 ¥3AHO ._<mu.,Jw




U)

St "Mau s 1xa) pajybijybiy ‘siapeay 10} umaoxm_

"swesBelp fle (2)

‘pue i(sjuewniojul [eguspyUoOD
uey) 19yjo) sassaunm jo sjuawale}s (9)

‘juaptoul
9y} ul paAjoAul salued Jo sjuatuajels (g)

fuapiouy
3y} jo uoleso] pue swi ‘ajep ()

IPaAjOAUL
Auadoud Aue jo uondiiasap (g)

“yuapioul ay} 03
(sjuewoju; fepuapijuo? ueys Joyjo)
S3SSOUJIM JO SOSSaIppe pue soweu ()

Eou_u:_ ayj ul paAjoaul
m:omhon_ JO sassaippe pue saweu (})

:uoyyebysaaul pajejal

e Jo uonebisoaul ayj jo uonajdwos
[njsseoons ay)l apadui ‘Io ‘Ajajes
s,uosiad e sabuepua pjnom aseajal

8y} ‘sased |euiwto Buipuad w1 uoewLIOU]
ssaulim si {((anoqe a3s) sesed ajiuaan|
urenad “6-9) mej Aq pajiqiyoud si aseajal

ayj :aiaym 3daoxa ‘(1)gz9 uonoas apon

~ JUSWUIdA09) J1apun palinbai si (Jainsul
10 judbe J1ay) 10) WoIA Y] 0} uoneULIOUI
Buimoti|o} ayj jo aseajay -Hed yj

éuodai a9ijod e utejqo
‘Auedwod asuelnsul Jo Juabe
A1943 Jo ‘(uonoeyul ue jou
Inqg) Auojay Jo Joueatuapsiw
B JO WIIIA B Ue)

uonodallq Jeyung -

uoseay aseajay oN

aseajoy

109lqng

(penuyuod) s153NOIY |_<_Umn_w ANV ‘SINLLOIA ‘S3ILYVd G3ATOANINN A8 S1S3INOIY

NIZ¥3HL NOILVINYOANI ANV SI¥O0d3d 40 3SV4 139 404 SANMIaino

6002 ‘91 ¥IAGWIAON :a3NssI

(INIWHOVLLY) €2-8 ¥IANO TVHINTD




Gl - "mau sl }xa) payybijybiy ‘siopeay .._oh 1dooxg

‘uonjeoldde

8y} o} payoeyne Lodal aolj0d 2
Jo uoneoydde jueliepp yoiess
B U} uoewioul Buifinuapl
S,WNOIA JO SSBLIM B JO
oses|al ay} siqiyoud 968§ Dd

‘uonjesidde ayj o} payoeye

Hodal aojj0d & 10 ‘UAepyje ‘uoneojdde
BU} Ul SSaUlIM B U0 WHIIA e 0} Bujuieyad
uopewuojul BuiAyuspl [|e sjejep Inq ‘seA

‘uoneoijdde 0} payoeyne spodal
aolj0d Aue pue ‘suaeplye
Jo suoneoidde juelLeAA Yoiess

‘Hno Aq pajess 4|

‘pojeas SSajun ‘S

‘suinjey pue wu:mtm.>> yoleag

uonoaiiq Jaying

uoseay asea|ay ON

oses|oy

Joalqng

SINVYYVM HOdVIS

‘apiosp
0} SpJ02aY JO Uelpolsn)

: (‘unsmej |IniD

e Joj papaau ale suodal sy} ateym Ausdoid
ueao e je bujieap Bnip se yons aouesinu

B 9)eqe 0] Joye pooylogybiau e ut “6')
fjejes oljqnd aoueyus [IM SSES|S] USYM ‘SOA

"4E)S UO Usping anpun ue
ajea10 ||Im uoeunoul ayy buueuyyeb 4 (g)

‘10 ‘AIOISIY [BUILULID |BBABI [[IM
 uoyeuwuojul o Alquissse jeualod sy (2)

‘sanss|
Aoeaud usazyio joedwi jjim asesjal syl (1)

1SS9UN ‘saA

‘lenpiaipul tejnoiued e o)
pale|al suodal jje Jo quspioul
Jo adA} uienso e Huipiebai
sliodal |[e ‘ssaippe ulenao

e o} Bujuienad syodai Jje

SE |ons 'sjsanbal [eoLiobaen

uonoaliqg Jeyung

uoseay asea|ay oN

asea|oy

Joalgng.

(pPenunuod) s1s3NOIY TVIOAJS ANV .ms___._..O_> ‘S31L4Vd AIATOANINN A9 SLSINOIY

~ NIF¥3HL NOILVINHOINI ANV S1HO0d3Y 40 ISV 139 904 SANMIAInNoD
£10Z ‘9L YIFINIAON :A3NSSI

C-

™ | (LNSWHOVLLY) £2-¥ ¥3AYUO VI ™

O




-



P

ce of the City Aftorney

Date: May 31, 2016

To: Katherine J. Lee, PRC Officer

From: Zach Cowan, City Attorney " w/‘ ‘
By: Kristy van Herick, Acting Assistant City Attorney '

Re: | Disclosure of Use of Force Reborts and Summaries to

the Police Review Commission

Background

Under Berkeley Police Department General Order U-2 (Use of Force), a supervisor
must complete a Use of Force Report under certain specified circumstances. Those
circumstances include reporting to the Chief where: (1) Use of any force results in injury
or death to a person; (2) Non-lethal weapons (OC/baton) or less-than-lethal munitions

- are used on a person; or (3) An officer discharges a firearm intentionally or

unintentionally on duty (other than during training), or off-duty while acting in the
capacity of a police officer. .

A compieted report includes the nature of the incident, officers involved, type of force

used, who was injured (e.g. citizen, officer), nature of injuries (including whether medical
treatment was required), summary of actions of the officer or officers involved,
supervisor's comments, division commander’s recommendation, and a finding whether
the force used was within policy or referred for administrative action/investigation by
Internal Affairs Bureau. Per General Order U-2, all Use of Force Reports are held in file
for five (5) years and then purged, unless needed for additional administrative action.

The Police Review Commission (“PRC") is interested in reviewing these reports. The o
PRC has acknowledged that confidentiality laws may prohibit the disclosure of names of
officers identified on the reports (as well as other identifying information related to the
incident). The PRC has requested an opinion from the City Attorney on whether the
PRC could obtain from the BPD Use of Force Reports, with non-disclosable information
redacted. Alternatively, the PRC would like to know if there are any legal impediments
to the release of a report that synthesizes or summarizes information from a group of
Use of Force Reports.

2180 Milvia Street, Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981.6960
E-mail: attorney@cityofberkeley.info



Memo to.Katherine Lee, PRC Officer

May 31, 2016 ‘
Page2 Re: Disclosure of Berkeley Police Department Internal Affairs’ records to the PRC

Issues
1. Can the PRC obtain redacted Use of Force Reports?

2. Canthe PRC obtarn a report that synthesizes or summarizes information from a
group of Use of Force Reports?

Conclusion

1. No. Regardless of whether the names and other identifying information from
the reports are redacted, these reports fall with the definition of ’ ‘personnel
records,” and are therefore confidential under Penal Code Sections 832.7 and

832.8.

2. Yes, so long as the report is in a form which does not directly or mdrrectly
- identify the individuals involved.

Discussion

Individual reports

Peace officer personnel records are confrdentral pursuant to the California Penal Code.
Penal Code section 832.7 (a), provides, in part, that “[p]eace officer or custodial officer
personnel records and records maintained by any state or local agency pursuant to
Section 832.5, or information obtained from these records, are confidential and shall not
be disclosed in any criminal or civil proceeding except by discovery pursuant to
Sections 1043 and 1046 of the Evidence Code.”

If Uée of Force Reports are considered part of a “personhel record”, then they will be
confidential under Section 832.7. Section 832.8 defines “personnel record” as follows:

“As used in Section 832.7, “personnel records” means any file
maintained under that individual's name by his or her employing
agency and containing records relating to any of the following:
(a) Personal data, including marital status, family members,
educational and employment history, home addresses, or similar
information.
(b) Medical hrstory

~ (c) Election of employee benefits.
(d) Employee advancement, appraisal, or discipline.
(e) Complaints, or investigations of complaints, concerning an -
event or transaction in which he or she participated, or which he or
she perceived, and pertaining to the manner in which he or she
performed his or her duties.
(f) Any other information the disclosure of which would constitute an
unwarranted invasion of personal privacy.”

C

~

-
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The California Supreme Court has determined that “peace officer personnel records
include only the types of information enumerated in section 832.8." (Commission on
Peace Officer Standards & Training v. Superior Court (2007) 42 Cal.4th 278, 293.)
However, the location in which a peace officer’s record is stored (i.e.; in the official
personnel file or some other location) does not necessarily dictate whether or not it is a
personnel record. “We consider it unlikely the Legislature intended to render documents
confidential based on their location, rather than their content. ... Similarly, we do not
believe that the Legislature intended that a public agency be able to shield information
from public disclosure simply by placing it in a file that contains the type of information
specified in section 832.8.” (/d. at p. 291.) Therefore, to determine whether a record is
part of confidential “personnel record” of a peace officer, one must consider the content
of the document and determine whether it falls within one of the categories set forth in
Section 832.8.

Consistent with Sections 832.7 and 832.8, Berkeley Police Depar‘[me'nt General Order
P-26 identifies all Internal Affairs Bureau (IAB) files as confidential and limits access to
these records to “the employee, the Chief of Police, authorized administrative staff, the

-employee’s Division Commander, the City Attorney, Internal Affairs Bureau personnel,

the Human Resources Director and the City Manager and others as required by law.”
One category of police misconduct investigated by the 1AB, as referenced in BPD
General Order P-26, is “improper use of force”, which includes “all allegations
concerning the improper use of force that goes beyond reasonable or lawful limits of
physical power that may be used upon a person including: (i) Improper use or display of
a firearm, (i) Improper use of any object, (iii) Improper use of hands or feet.”

A Use of Force Report is referred for administrative action/investigation to Internal
Affairs if there is a determination that the force used may be outside of department
policy. In such situations, the Use of Force Report would be part of the complaint used
to initiate the internal investigation, and thus would fall within the “personnel record”
definition at Section 832.8(e), as a record of a “Complaints, or investigations of
complaints, concerning an event or transaction in which he or she participated, or which
he or she perceived, and pertaining to the manner in which he or she performed his or
her duties.”

Looking next at Use of Force Reports that do not fall under Section 832.8(e) because
they do not result in a complaint or an investigation into a possible “improper” use of

- force, the question is whether those reports nevertheless fall within some other

provision of Section 832.8. Penal Code Section 832.8 (d) and (f) deem confidential
personnel records document related to “[e]mployee advancement, appraisal, or
discipline,” and “[a]ny other information the disclosure of which would constitute an
unwarranted invasion of personal privacy.”

In the recent case of Pasadena Police Officers Association v. Superior Court (2015)
240 Cal App.4th 268, the Court examined to what extent a report on an officer-involved
shooting was not deemed confidential and therefore subject to disclosure under the
Public Records Act. The report involved a high profile shooting death of an unarmed
teen, and was prepared by an independent consultant, the Office of Independent
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Review Group (OIR), which included a broad examination of police department policy m
as well as the use of force. The court examined the various aspects of the use of force
investigation, and while finding portions subject to disclosure, the administrative portion

of the investigation was determined to constitute or relate to employee performance

“appraisal’, and thus to be confidential personnel information.

Specifically, the court noted:

“The protection for personnel records under section 6254, subdivision (k)
[of the Public Records Act] applies to any information obtained from an '
officer's personnel records. (CPOST, supra, 42 Cal.4th at p. 289, 64
Cal.Rptr.3d 661, 165 P.3d 462.) Accordingly, portions of the Report culled
from personnel information .or officers' statements made in the course of
the PPD's administrative investigation of the McDade shooting are
protected by the Pitchess statutes. However, other portions of the Report,
including the CID investigation, which do not constitute or relate to
employee appraisal, are not.” ' '

(Id. at p. 290.) The Court further noted that the administrative review of use of force is

the process that may result in a recommendation for discipline, and thus the records of

that process are confidential. “Only the PPD's administrative review results in a

disciplinary recommendation to the Chief. And, only records related to that process .
enjoy protection under the Pifchess statutes.” (/d. at p. 292.) _ ( )

A Use of Force Report is used to conduct a review of an officer's performance, and
determine whether it complies with Department policy. The form solicits performance-
related comments from the supervisor, recommendations from the Division Commander
and findings from the Chief. As such, whether the conduct ultimately leads to an
administrative action or investigation, it constitutes or relates to employee appraisal.
Under Pasadena Police Officers Assoc., a Use of Force Report falls within the definition
of a personnel record and can only be released by judge under the process at Evidence
Code Sections 1043-1047 (Pitchess statues). - o

Use of Force Summaries

On the issue of a reviewing a summary of the use of force reports, the key question is
whether the information could be identifiable enough to be linked to any individual
officer's personnel record. Put another way, could one “reverse engineer” the data in-
the summary to identify individual officers or incidents. If not, a summary can be
released to the PRC.

Generally, disclosure of complaints about use of force in summary form is allowed
under Penal Code Section 832.7, so long as the information is not disclosed in a form

that would identify a specific officer.

“Notwithstanding subdivision (a), a department or agency that employs peace or L>
custodial officers may disseminate data regarding the number, type, or
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disposition of complaints (sustained, not sustained, exonerated, or unfounded)
made against its officers if that information is in a form which does not
identify the individuals involved.” (Penal Code § 832.7(c).) .

A recently enacted law impacts how a broad set of data points on use of force is shared
with the state and what level of information the Department of Justice (DOJ) will make
publicly available. Effective January 1, 2016, AB 71 (Government Code section '
12525.2) took effect expanding the obllgatlons on law enforcement agencies to collect
and report to the DOJ on use of force incidents.

Pursuant to Government Code Section 12525.2, subdivisions (a) and (b):

“(a) Beginning January 1, 2017, each law enforcement agency shall annually
furnish to the Department of Justlce in a manner defined and prescribed by the
Attorney General, a report of all instances when a peace officer employed by that
agency is involved in any of the following:

(1) An incident involving the shooting of a civilian by a peace offlcer.
(2) An incident involving the shooting of a peace officer by a civilian.

. (3) An incident in which the use of force by a peace officer against a civilian
results in serious bodily injury or death.
(4) An incident in which use of force by a civilian against a peace officer
results in serious bodily injury or death.

- (b) For each incident reported under subdivision (a), the information reported to
the Department of Justice shall include, but not be limited to, all of the following:

(1) The gender, race, and age of each individual who was shot, injured, or
killed.
(2) The date, time, and location of the incident.
(3) Whether the civilian was armed, and, if so, the type of weapon.
(4) The type of force used against the officer, the civilian, or both, including.
the types of weapons used.
(5) The number of officers involved in the |nC|dent
(6) The number of civilians involved in the incident.
(7) A brief description regarding the: circumstances surrounding the incident,
which may include the nature of injuries to officers and civilians and .
perceptions on behavior or mental disorders.”

Sectlon 12525.2 has a fairly expansive deflnltlon of “serious bodlly injury” subject to the
new data collection requirements. “For purposes of this section, “serious bodily injury”
means a bodily injury that involves a substantial risk of death, unconsciousness,
protracted and obvious disfigurement, or protracted loss or impairment of the function of
a bodily member or organ.” (Govt Code § 12525.2(d).) The “instructions for Reporting

Use of Force Incidents” prepared by the DOJ indicates a fairly broad interpretation of
this definition:

“Serious bodily injury’ is more severe that mere physical injury. Per California
Criminal Law Jury Instruction 925, physical injuries that are considered serious
may include (but are not limited to) loss of consciousness, wounds requiring
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extensive suturmg, bone fractures or concussions. In the majority of cases, such m
an injury will require a visit to a hospital or advanced medical care facility, either -

as an outpatient or by being admitted into the facility (routine medical clearances

would not be included).

Serious bodily injury should not, however, mean that one must seek or require
medical treatment at a hospital (e.g., a person experiences a loss of
consciousness or because the injury is such that it.is not immediately apparent
that hospital care is necessary). Under those or similar circumstances, agencies
must still report the use of force incident upon discovering that it resulted in.
serious bodily i mjury '

The DOJ has developed use of force incident data elements’ to be reported pursuant to
the new law. Starting January of 2016, all law enforcement agencies had to begin
internally tracking use of force incident data elements as outlined by the DOJ.

Beginning in 2017, law enforcement agenCIes must begin submitting the expansive data
set to the DOJ. Up to the point that the data is reported to the DOJ, it remains
confidential. However, the data will then be “summarized” and published by the DOJ for
public review. ' :

Specificallly, Government Code Section 12525.2', subdivision ¢ specifies:

“Each year, the Department of Justice shall include a summary of information o
contained in the reports received pursuant to subdivision (a) in its annual crime ( )
report issued by the department pursuant to Section 13010 of the Penal Code.

This information shall be classified according to the reporting law enforcement

jurisdiction. In cases involving a peace officer who is injured or killed, the report

shall list the officer's employing jurisdiction and the jurisdiction where the injury or

death occurred, if they are not the same. This subdivision does not authorize

the release to the public of the badge number or other unique identifying
information of the peace officer involved.”

While Section 12525.2(c) states that the DOJ is not authorized to release the badge
number or “other unique identifying information” of involved peace officers, it will
nevertheless be providing a “summary of information” created from the detailed set of -
data reported by local agencies on a public website. What is meant by a “summary of
information” it is not yet clear. For example, the DOJ has not specified whether it will
impose additional limitations or criteria on the data to ensure that the information in
published summaries cannot be “reverse engineered” to reference back to specmc
officers.

The DOJ confirmed that it “will be working over the first half of 2016 to develop, refine
and test a web-based data collection system, which will allow LEAs to enter and submit
use of force data to the DOJ. The system will allow for the ability to track incidents

- ' \
1 The Use of Force Incident Reporting Information Bulletin released by the DOJ can be found here: L/
https://oag‘ca.gov/sites/a!l/fiIgs/agweb/pdfs/law__enforcemenUdIe-1 5-05-ib-instructions.pdf
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locally, as well as providing for review and quality control of the data before submitting it

to the DOJ.”. California Department of Justice Information Bulletin DLE-2015-05,

12/29/2015.) ltis anticipated that further guidance will be released by the DOJ
regarding the level of data which will be publicly accessible.

Based on the existing disclosure language in Penal Code Section 832.7(c) and newly
adopted Government Code 12525.2(c), BPD may release to the PRC both a summary
of complaints filed on use of force, and may release a summary of the data that is
released to the DOJ. The summary should be in a form that cannot be used to
determine the officer(s) involved. The BPD could prepare its own summary, or wait until

-the DOJ releases its summary. : : :

cc:  Dee Williams-Ridley, City Manager
Mark Numainville, City Clerk
Opn. Index 11.1.2; 11.G.8.a.
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Date: . May 11, 2016
To: Katherine J. Lee, PRC Officer
From: Zach Cowan, City Attorney
By: Knsty van Herick, Acting Assistant Clty Attorney K\‘L

Re:

Comm:sszon onkPeace Off:cer Standards and Tramlng V. Sugenor Court

Background '
A member of the public has requested information regardmg the dates of training and

the names of the specific academies attended'by five Berkeley Police Department
officers. He provided the Commission on Peace Officer Standards and Training v.
Superior Court case for the proposition that the City, in response to a Public Records
Act request, should disclose information on when and where individual officers attended
police academy.

Issue :
Does the case Commtss:on on Peace Officer Standards and Training v. Supenor Court
(2007) 42 Cal.4th 278, support the position that academy trannmg records are not

confidential and instead are subject to disclosure in response to a Public Records Act
request?

Conclusion

No. Records held by the City of Berkeley on its peace officers’ police academy training
constitute “educational and employment history” within the definition of a personnel
record in Penal Code Section 832.8, and are therefore not subject to dlsclosure under

~ the Public Records Act.

2180 Milvia Street, Berkeley, CA 94704 Tel: 510 981.6998 TDD: 510.981.6903 Fax: 510. 981 6960
E-mail: attorney@cityofberkeley.info
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Discussion :
Peace officer personnel records are confidential pursuant to the California Penal Code
Penal Code section 832.7(a), provides, in part, that “Peace officer or custodial officer
personnel records and records maintained by any state or local agency pursuant to
Section 832.5, or information obtained from these records, are confidential and shall not
be disclosed in any criminal or civil proceeding except by discovery pursuant to
Sections 1043 and 1046 of the Evidence Code.” A

Penal Code Section 832.8 sets forth the definition of records that are considered
“personnel records” and thus confidential under 832.7. :

“As used in Section 832.7, “personnel records” means any file mamtamed under
that individual's name by his or her employing agency and containing records
relating to any of the following:

(a) Personal data, including marital status, family members, educational and
employment history, home addresses, or similar information. :
(b) Medical history. '

(c) Election of empl_oyee benefits.

(d) Employee advancement, appraisal, or discipline.

(e) Complamts or investigations of complaints, concerning an event or
transaction in which he or she participated, or which he or she perceived, and
pertaining to the manner in ‘which he or she performed his or her duties.

(f) Any other information the disclosure of which would constitute an unwarranted
invasion of personal privacy.”

The California Public Records Act requires disclosure of records in response to a
request unless an exception applies. One such exemption involves “[rlecords, the
disclosure of which is exempted or prohibited pursuant to federal or state law, including,
but not limited to, the provisions of the Evidence Code relating to privilege.” (Gov. Code,
§ 6254, subd. (k).) The Evidence Code, at sections 1043 through 1045, sets forth a
confidential process for seeking peace officer personnel records, commonly referred to
as the “Pitchess process involving a Court Order and in camera review of the records.

The California Supreme Court case, Commission on Peace Officer Standards and
Training (CPOST) v. Superior Court (2007) 42 Cal.4th 278, considers whether the
California Public Records Act (Gov.Code, § 6250 et seq.) requires the Commission on
Peace Officer Standards and Training to disclose the names, employing departments,
and hiring and termination dates of California peace officers included in the
Commission's database..(/d. at p. 284.) In CPOST, a Los Angeles Times reporter
requested, through a Public Records Act request, that the Commission release

e
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information in its database pertaining to all new peace officer appointments dating from _
1891 through 2001.! (/d. at p. 286.) The Times was trylng to track attrition rates and
movement between pollce departments.

In initially denying the request, the Commission relied upon Penal Code sections 832.7
and 832.8, asserting that the requested information was. obtained from peace officer
personnel records and accordingly was privileged and exempt from disclosure. The
Times challenged the Commlssron (Ibid.) The Callfornra Supreme Court explored
whether the information sought from the Commrssron was the type that fell wrthln the
Penal Code det' mtlon of “personnel record" -

Unlike the current matter under consideration, the request by the Times did not involve
disclosure of academy records or other educational records and did not involve a
request to a police department. While the Court ultimately determined that the
information sought by the Los Angeles Times did not constitute personnel records, the
court majority also confirmed that records that constitute personal data, such as
employment and educatlon hlstory" are exempt from disclosure2 -

'Accordlng to the Court majonty

“Subdlwsron (a) of section 832.8 refers to “Personal data, including marital
status, family members, educational and employment history, home addresses,
or srmllar /nformatlon " Each of the rtems listed, lncludmg employment history,”
is resented as an exam le of "elsonal data.” The items enumerated in
subdivision (a) do not constitute information that arises out of an officer's
employment. Rather, they are the types of personal information that commonly
are supplied by an employee to his or her employer, either during the application
process or upon employment.#

Information relating to the officer's current pesition, on the other hand, is
addressed in other subdivisions of section 832.8: “(c) Election of employee
benefits. [Y (d) Employee advancement, appraisal, or discipline. N (e)
Complaints, or investigations of complaints, conceming an event or transaction in
which he or she participated, or which he or she perceived, and pertaining to the
manner in which he or she performed his or her duties.” If we were to interpret

! State law requires law each enforcement agency in California to disclose certain information to the
Commission about its offlcers “Whenever a peace officer of a participating department is newly
appointed, promoted ... . terminates,” the department is required to report that event to the
Commission. (Cal. Code Regs tit. 11, § 1003.) .. :

2 Interestingly, the three drssentrng Justices found that some or all of the released information should
have been considered part of the confidential personnel records. Justice Kennard found that employing
agency and dates of hire and termination should be considered protected personnel records as well, and
Justices Chin and Baxter thought all of the information requested should be considered confidential,
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“employment history” to include information concerning the officer's current - -
position, the phrase “employment history” in subdivision (a) would encompass all

of the information listed in subdivision (d)—

-“lelmployee advancement, appraisal,

or dlswplme" rendenng subd:ws:on (d) unnecessary and redundant !

(Id. at pp 294-295 [emphasls added])

An mdwndual can engage in aca emy_ trammg in various ways Some officers transfer

from oth‘e’r'- Iaw :enforcement agen s as Iatéral hires, .having attende

ademy through

their prior employers. Officers can also enroll dlrectly ina POST-certlt" ie poluce
academy and apply for employment post-academy. In both of these situations, the only
record of academy attendance and training. would be in their “educational-and
employment history". Others.are htred by the City of Berkeley into the posutton of
“Police Officer Recruit”. Pollce Oft“ cer Recruit, as noted in the. apphcable Job -

Classn" catlon, is.an “an entry. level temporary civil service classification without peace
officer powers, rights or pnv:leges, within-the Police Department used for. classification
of new recruits during their. attendance ata P.0.S.T. Certified Basic Recrult Academy
As a temporary non-sworn recruit, only if they pass the academy program are they
eligible to seek the position of Police Officer. Under the process, academy attendance
would be part of their educational history.

Under all of these scenanos the records regardlng academy attendance constitute

~“educat|onal and emptoyment history”. The CPOST case supports the position that this

information is confidential and not subject to release by way of a Public Records Act
request.

cc:

Dee Williams-Ridley, City Manager
Mark Numainville, City Clerk
Opn. Index: 11.G.1; 11.1.2
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Office of the City Attorney

Date: February 18, 2015

To: Katherine J. Lee, PRC Officer

From: Zach Cowan, City Attorney gV '

By: Sarah Reynoso, Assistant City Attorngy-

Re: Request for Opinion Regarding Disclosure of Berkeley Police Department

Internal Affairs’ records to the PRC

Background

At its January 14, 2015 meeting, the PRC requested an opinion from the City Attorney
on whether the PRC could obtain fromthe BPD Internal Affairs Bureau (“IAB”) Division
its records regarding prior complaints against the subject officer. The PRC believes that
having access to the subject officers IAB complaints and findings may provide relevant
information for a PRC Board of Inquiry (“BOI") hearing a complaint against that subject
officer. The PRC does not currently have access to the IAB complaint investigation
files.

You also asked whether the Police Chief could disclose to the PRC whether 'he had
imposed discipline based on a PRC BOI sustained finding of wrong doing.

Issues

1. Can the PRC obtain access to subject officers IA complaint investigation file
records as part of the PRC’s complaint investigation process?

2. Can BPD disclose to the PRC whether discipline has been imposed as a resuit of
a PRC BOlI sustained finding of wrong.doing? :

2180 Milvia Street, Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981.6960
E-mail: ZCowan@ycityofberkeley.info
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Conclusion

1. No. These records are confidential personnel records under Penal Code
Section 832.7.

2. No Th|s information is also confldentlal personnel records under Penal Code
Sectlon 832.7. -

Discussion

IAB is responsible for investigating BPD internal personnel complaints and citizen
complaints filed directly with IAB. IAB also conducts parallel investigations of all citizen
complaints filed directly with the PRC. BPD established IAB to comply with Penal Code
Section 832.5, which requires law enforcement agencies to establish a process to
investigate complaints against public safety officers.

Pursuant to Penal Code Section 832.7, IAB’s complaint investigation records are

confidential. Section 832.7 (a), provides, in part, that “Peace officer or custodial officer

personnel records and records maintained by any state or local agency pursuant to P
Section 832.5, or information obtained from these records, are confidential and shall not ( )
_ be disclosed in any criminal or civil proceeding except by discovery pursuant to. '
Sections 1043 and 1046 of the Evidence Code.”

Consistent with Section 832.7, BPD General Order P-26 identifies all IAB files as
confidential and limits access to these records to “the employee, the Chief of Police,
authorized administrative staff, the employee’s Division Commander, the City Attorney,
Internal Affairs Bureau personnel, the Human Resources Director and the City Manager
and others as required by law.” BPD G.O. P-26 Refention of Records — 56. Thus, the
only city employees who have access to IAB records are those that have some role in
the disciplinary process of a police officer or the attorneys that represent the City in
legal actions - '

In Brown v. City of Berkeley (1976) 37 Cal.App.3d 223, the Court invalidated a provision

in the PRC ordinance which purported to give the PRC authority to make disciplinary
recommendations of police officers. The Court held that this section of the PRC

ordinance conflicted with City of Berkeley Charter Section 28, which vests in the City

Manager sole authority over the discipline of all city employees. /d. at 233. Thus, while

the PRC Ordinance grants the PRC the authority to investigate complaints against

police officers, the PRC has no power or authority to discipline or recommend ‘
disciplinary action of a police officer. IAB complaint records cannot be disclosed to the U
PRC because it has no authority to recommend discipline.



